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1. This report is submitted to the Committee on Budgetl Finance (hereinafter
referred to as “the Committee”) pursuant to panalgra3 of the Committee’s report on the
work of its ninth session, held at The Hague frdintd 18 September 2007n which the
Committee invited the Court to consider how thection of financial investigator could
best be performed and funded in the long run agdested it to report to the Committee on
this subject at its next session.

2. During the work of its fourth session, the Comnategreed with the Court that the
determination of indigence should be conductednirobjective manner on the basis of a
full examination of each applicant’s financial assend income. It therefore encouraged the
Court to propose appropriate resources to fundnamstigation capacity to locate the
financial assets of persons declaring themselvebetandigent Such resources would
enable the Court thoroughly and rigorously to exwarthe claims of persons requesting
legal assistance paid by the Calrt.

3. In determining appropriate financing for the fupctiof financial investigator, as
further described in the second part of this reptire Registry took into account the
constraints, difficulties and challenges involved any financial investigation and, in
particular, investigations undertaken as part ofceedings before the International
Criminal Court.
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l. Context of the financial investigation

4. The primary objective of the function of financialestigator in the context of legal
assistance paid by the Court is to provide the S¥egiwith reliable evidence to enable him to
decide whether the claimant requesting legal assist

(a) should be considered completely indigent, so tilathe costs relating to
his/her representation before the Court will bel paifull;

(b) should be considered partially indigent, so that ¢bsts relating to his/her
representation before the Court will be paid irt;par

(c) should not be considered indigent, so that nortbeotosts relating to his/her
representation before the Court will be paid by@oart's legal aid system.

5. The function of financial investigator also allowstion to be taken pursuant to a
decision of the competent Chamber relating to 8®et@ of a suspect or defendant who has
wrongly been granted legal assistance, so thdisitier national and international assets can
be temporarily frozen to permit, inter alia, thdl for partial recovery of all or some of the
costs which may have been incurred by the Court.

6. Incidentally, the function of financial investigatwill help the Registrar to deal more
effectively with any financial irregularities whiamight occur among the teams of counsel
working under the Court’s legal aid scheme (fedtspy, fee padding, etc.). From this point
of view, it helps to strengthen the monitoring maasms intended to detect abuses of the
Court’s legal aid scheme.

7. In order to assess the indigent status of the perkoming legal assistance paid by
the Court, it is essential to have specific, adeyreeliable and legally acquired information.
The financial investigation faces various constsain the collection of relevant information.
The main constraints may be summarized as follows.

Shortness of deadlines

8. Regulation 85.1 of the Regulations of the Courtiged the Registrar to reach a
decision relating to indigence within one monthte submission of the application for legal
assistance to be paid by the Court. In additioragraph 3 of the same regulation allows any
claimant to seek a review of the Registrar's deoiddy the Presidency. The experience of
other international criminal jurisdictions has shothat investigators required a relatively
long period — sometimes several months — to comphedir investigations with the necessary
degree of rigour. Consequently, the shortness eidbal deadline imposed on the Registrar
for making his decision and the possibility of ewiavailable to the claimant appear to
constitute major constraints which justify the néedreate resources which will promote a
proactive approach to financial investigation arltbva the Registrar to consider the

applications for legal assistance paid by the Ceurich are submitted to him with the

necessary rigour and diligence.

Difficultiesin the collection and analysis of evidence
9. One of the first tasks facing a financial invediigia team is to collect and analyse

evidence and documents found on the persons catamin their surroundings. It is not
always easy to obtain or communicate this evideAceess to relevant documents may be

4 The term “claimant” may refer to the suspect,daendant or the victim.

® Regulation 85.4 of the Regulations of the Coutharizes the Registrar to seek an order from the
Presidency for recovery of funds paid when it isved that the person receiving legal aid provided
information which is subsequently proved to be maate.
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delayed. Experience has shown that any delay spfocess is likely to entail the loss of
documents or important information. Therefore, irdes to maximize the amount of
information collected, access to all evidence mostshould, be gained immediately. If
financial investigators could lay hands on somealbof the suspect’s assets very rapidly, or
could locate them accurately enough that they coddce a State to intervene, the Registry
could rule directly whether the person was indigemtot.

Need for international cooperation

10. International cooperation is particularly necessange the assets of legal-assistance
claimants will probably be spread over various dbas or among various financial
institutions. However, international collaboratiosm more difficult to obtain in financial
investigations, since it involves the law of cuwgrtirculation. This difficulty is even more
acute in cases where the legal-assistance claimastipported and, in particular, well
advised, and can hide, or try to hide, his/her tasd®th movable and immovable, for
example by using pseudonyms or digital codes. Toergein order to impede or thwart these
manceuvres, effective mechanisms for cooperatioh thi¢ actors involved must be put in
place if the success of the investigations is tgumranteed. This should, in fact, be one of the
financial investigators’ aims.

11. Given that the concealment of assets outside thatgpocan be suspected in many
cases, a system of international collaboration lshbe provided. Moreover, the fact that the
investigation has to be structured as an assetlseather than an attempt to establish a
suspect’s guilt will further increase the time riggd to obtain replies to the request for
cooperation.

Need for local collaboration

12. Plans must be made for cooperation with existimglland national structures, which
have a better knowledge of the local political &iton, taking all due account of the risks of
corruption and leaks. Collaboration with local sms should be undertaken with caution: this
guarantees, inter alia, the objectivity of the shgator's report and presupposes that the
report is based on information from unbiased |@mirces. From this point of view, these
sources must be regularly assessed and updated.

Need for internal cooperation

13. The Office of the Prosecutor employs a financiallgst whose mandate goes beyond

merely identifying the financial assets of suspertd defendants. Cooperation between this
function and the financial investigation conduckgdthe Registry would help to ensure that

the Court’s resources are used judiciously anddaaoy duplication.

14. In this type of investigation, the preliminary rasgh undertaken by the prosecution
should complement the financial investigationscsidata which can be used for the financial
investigations may — perhaps — be in the possesditine Office of the Prosecutor. Clearly,
this cooperation is not intended to interfere wite mandate of the Office of the Prosecutor.

Security and protection of sources

15. The task of identifying concealed assets likewisquires contact with various

persons. Although some of them will collaboratedilgabecause involvement is not a danger
to them, that will not be true for all of them.dbould be remembered that, in this type of
investigation, witnesses and “sources” will need&identified, located and, if necessary,
protected. If important documents should happerédodiscovered, they will need to be
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secured quickly because of their content. Thisatitm explains why, inter alia, action
involving certain budgetary considerations will dee be takef.

Il. Financing of the financial investigation

16. The clearly identified and desired strategic oldjecis to have one or more teams of
experienced, reliable, committed, neutral and inguible financial investigators to provide
active support for the decision to be taken byRegistraf about the financial participation

of the person claiming legal assistance paid byCiwert.

17. At present, the Registry has only one approvednfird-investigator post (P3).
Although the vacancy notice has been re-issuedRegistry has received no applications
from candidates with sound experience and proveperéise in complex financial
investigations, coupled with experience in collabimn with institutions active in finance,
information and/or the police services. The Regists convinced that the current
classification of the post is not conducive toaaiting the best possible candidates and that its
reclassification to P4 level would do a great deapromote the timely recruitment of the
financial investigator. The Registry therefore glda reclassify the post to P4 as part of the
consideration of the Court budget for the finangidr 2009.

18. Besides the reclassification of the financial-irtigegtor post, a number of options
have been studied for financing the function ofaficial investigation related to legal
assistance: the establishment of a team of permdimamcial investigators (Option 1), the
establishment of a team of investigators availatde demand” (Option 2) or the
establishment of a modular team (Option 3). Theoaptecommended should combine the
need to use the Court’s limited resources effelstiaad the need to conduct a rigorous and
diligent investigation of the assets of persondgniley legal assistance to be paid by the
Court.

19. Option 1 is to establish @ermanent team consisting of one financial investigator at
P4 level, one financial analyst at P3 level and a@inistrative support worker at GS level.
These resources would make it possible to estalsligfermanent structure for financial
investigations within the Registry

20. The advantages of this option are, inter alia,td@n’s ability to act immediately,
conduct regular case analyses and capitalize oexiberience gained in earlier investigations.
It would also allow contacts to be developed andnhaaed and negotiations to take place
both internally and with external organizationspg@sally national police forces, financial
institutions, the International Criminal Police @mgzation (INTERPOL), the European
Police Office (EUROPOL), the European Anti-Fraudi€ (OLAF),® the European Union’s
Judicial Cooperation Unit (EUROJUST), non-governtakrorganizations and embassies),
partly in order to benefit from their expertisertpaularly the way they fulfil their mandate in
the field (e.g. movement around the region, acdessadministrative, police and court
databases).

21. The main disadvantage of this option is the finahburden it would entail for the
Court. The implementation of this option would reguthe provision of an extra 513,200
euros in the Court’s annual budget to cover stgftiosts for financial investigations.

® These considerations may be analysed on a casadsybasis.

" Regulation 84, para. 1 of the Regulations of ther€

& Although these organizations (EUROPOL, EUROJUST @hAF) were theoretically created as part
of the European Union, they have ramifications aotential areas of action which go beyond the
European area.
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22. Option 2 is to establish group (pool) of qualified investigators who would operate
only when the need for an investigation arose.

23. The advantage of this option is that a team ofigfiets in the relevant fields will be
available, who will be paid on a consultant battsere will, therefore, be no financial burden
on the Court between investigations and, when adiaequired, costs will be confined to
consultancy fees covering a limited period. Threamtins seems a reasonable reference period
for this purpose.

24, This team would consist of three consultants sfieirig in case analysis, financial
research and financing methods of criminal orgdiima. The cost of running the team
would amount to approximately 80,000 euros foreéhmenths of investigation.

25. However, the disadvantages of this option are thate will be no proactive
interventions or continuity in investigations. Slianly, this solution provides few guarantees
of its capacity to support the Registrar in reaghappropriate decisions within the legally
ordained time limits imposed on him.

26. Option 3 is to appoint a full-timdinancial investigator to ensure coordination and
continuity of investigation activities. The invegior would be assisted bysanall team of
consultants specializing in financial analysis and/or finargirmethods of criminal
organizations, one of whom would be a native of ¢hantry of the person claiming legal
assistance paid by the Court. This team would opBrate when the need arose.

27. This option combines the advantages of the firgt dptions, without suffering their
disadvantages. Moreover, taking into account tlsewees currently allocated to financial
investigations for the appraisal of indigence, iit nmot impose an excessive financial burden.
In addition to the post of financial investigatevhich has already been included in the
budget, it is thought that an annual provision 06f0B0 euros would cover the costs of the
experts employed as consultants.

28. The Registry is of the opinion that, in the sheri, Option 3 best responds to the
concerns expressed by the Committee at its nirshicag, and recommends this option.

29. The Court will approach States Parties to ask éorporary staff to be seconded as
gratis personnel to support the implementatiomygfaf the options.

30. However, it should be emphasized that the Registliystudy the lessons learned
from the use of the recommended option and decldsther it needs to ask in the near future
for more resources, if the experience gained prtves to be necessary.



