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Part |
Proceedings

A. Introduction

1. In accordance with its decision at its 7th nmeebdf its fifth session, on 1 December 2006,
the Assembly of States Parties (the Assembly) éoRbme Statute of the International Criminal
Court held the resumed sixth session at UnitedoNatHeadquarters from 2 to 6 June 2008.

2. In accordance with the Rules of Procedure of AMssembly of States Partiésthe
Secretariat of the Assembly invited all States iParto the Rome Statute to participate in the
resumed sixth session. Other States which hadditeeStatute or the Final Act were also invited
to participate in the session as observers.

3. In accordance with rule 92 of the Rules of Pdoce, invitations to participate as observers
in the resumed sixth session were also extendedepmesentatives of intergovernmental
organizations and other entities that had receassthnding invitation from the General Assembly
of the United Nations pursuant to its relevant hesans’ as well as representatives of regional
intergovernmental organizations and other inteomati bodies invited to the United Nations
Diplomatic Conference of Plenipotentiaries on tlstaBlishment of an International Criminal Court
(Rome, June/July 1998), accredited to the Prepgr&ommission for the International Criminal

Court or invited by the Assembly of States Parties.

4, Furthermore, in accordance with rule 93 of thdeR of Procedure, non-governmental
organizations invited to the Rome Conference, tegesl to the Preparatory Commission for the
International Criminal Court or having consultatstatus with the Economic and Social Council of
the United Nations whose activities were relevanthie activities of the Court or that had been
invited by the Assembly of States Parties atteratetiparticipated in the work of the Assembly.

5. In accordance with rule 94 of the Rules of Pdoce, the following States that had been
invited during the sixth session to be presentradutihe work of the Assembly, excluding those that
had become party to the Statute, continued indhpacity at the resumed sixth session: Bhutan,
Cook Islands, Democratic People’s Republic of Kpteguatorial Guinea, Grenada, Kiribati, Lao
People’s Democratic Republic, Lebanon, MaldivesuMania, Micronesia (Federated States of),
Myanmar, Niue, Palau, Papua New Guinea, Rwanda,allmmSuriname, Swaziland, Tonga,
Turkmenistan, Tuvalu and Vanuatu.

6. The list of delegations to the resumed sixthsisesis contained in document ICC-
ASP/6/INF.7/Add.1.

7. The resumed sixth session was presided ovehdytesident of the Assembly of States
Parties, Mr. Bruno Stagno Ugarte (Costa Rica).

1 Official Records of the Assembly of States Parties to the Rome Satute of the International Criminal Court,
Fifth session, The Hague, 23 November - 1 December 2006 (International Criminal Court publication,
ICC-ASP/5/32), part Ill, resolution ICC-ASP/5/Res.aragraph 38.

2 Official Records of the Assembly of States Parties to the Rome Statute of the International Criminal Court,
First session, New York, 3-10 September 2002 (United Nations publication, Sales No. E.03.V.2d an
corrigendum), part 11.C.

% General Assembly resolutions 253 (Ill), 477 (V)12 (XX), 3208 (XXIX), 3237 (XXIX), 3369 (XXX), 38,
33/18, 35/2, 35/3, 36/4, 42/10, 43/6, 4416, A5MB447/4, 48/2, 48/3, 48/4, 48/5, 48/237, 48/28%1, 49/2,
50/2, 51/1, 51/6, 51/204, 52/6, 53/5, 53/6, 53/845, 54/10, 54/195, 55/160, 55/161, 56/90, 568B/92,
57/29, 57/30, 57/31, 57/32, 58/83, 58/84, 58/8336859/48, 59/49, 59/50, 59/51, 59/52, 59/53, 8161/259
and decision 56/475.
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8. The Bureau of the sixth session continued dsvist

President:
Mr. Bruno Stagno Ugarte (Costa Rica)

Vice-Presidents:
Mr. Erwin Kubesch (Austria)
Ms. Hlengiwe Mkhize (South Africa)

Rapporteur:
Ms. Alina Orosan (Romania)

Other member s of the Bureau:

Belize, Bolivia, Croatia, Cyprus, Democratic Repaldf the Congo, Denmark, Estonia,
France, Gambia, Kenya, Netherlands, New ZealandemiPeru, Republic of Korea,
Romania, Samoa and Serbia.

9. The Credentials Committee continued to servli@tresumed session, with the following
membership: Benin, Costa Rica, France, IrelandlaigrParaguay, Serbia, Slovenia and the United
Republic of Tanzania.

10. The Director of the Secretariat of the Assembly, Renan Villacis, acted as Secretary of
the Assembly. The Assembly was serviced by thecSmdat.

11. At its 8th meeting, on 2 June 2008, the Assgnallopted the following agenda (ICC-
ASP/6/27):

Adoption of the agenda.

States in arrears.

Credentials of representatives of States at thamed sixth session.

Organization of work.

Report of the Special Working Group on the Crimég§ression.

Review Conference.

N o g bk 0N PE

Other matters.

B. Consideration of issues on the agenda of the Assbly during the
resumed sixth session

1. States in arrears

12. At its 8th meeting, on 2 June 2008, the Assgmials informed that article 112, paragraph
8, of the Rome Statute was applicable to eleveteStarties.

13. The President of the Assembly renewed the dpp&tates Parties in arrears to settle their
accounts with the Court as soon as possible. Taesidemt also appealed to all States Parties to pay
their assessed contributions for 2008 in a timedyner.
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2. Credentials of representatives of States Partied the resumed sixth session

14. At its 9th meeting, on 6 June 2008, the Assgrablproved the report of the Credentials
Committee (see annex |).

3. Report of the Special Working Group on the Crimeof Aggression

15. At its 9th meeting, on 6 June 2008, the Assgribk note of the report of the Special
Working Group on the Crime of Aggression as oralipended and decided that the report be
annexed to the proceedings of the resumed sixtiosesf the Assembly (see annex ).

4. Review Conference

16. Also at its 9th meeting, the Assembly took raft¢he report of the Working Group on the
Review Conference as orally amended (see anneariti)adopted resolution ICC-ASP/6/Res.8.

5. Other matters
(a) Request for approval of transfer of funds betwen major programmes

17. At its 8th meeting, on 2 June 2008, the Assemblsidkd, pursuant to rule 13 of the Rules
of Procedure of the Assembly of States Partiepldoe on its agenda an additional item entitled,
“Request for approval of transfer of funds betweegor programmes.”

18. At its 9th meeting, the Assembly adopted rdgmiulCC-ASP/6/Res.7, regarding the
transfer of funds from major programme IV to majwogramme | under the 2007 programme
budget.

(b) Trust Fund for the participation of the Least Developed Countries and other
developing States in the work of the Assembly

19. The Assembly expressed its appreciation torfsuand Bulgaria for their contributions to
the Trust Fund for the participation of the Least/Bloped Countries and other developing States in
the work of the Assembly.

20. The Assembly noted with satisfaction that 2egitions had made use of the Trust Fund to
attend the resumed sixth session of the Assembly.
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Part Il
Resolutions adopted by the Assembly of States Pagt

Resolution ICC-ASP/6/Res.7

Adopted at the 9" plenary, on 6 June 2008, by consensus

ICC-ASP/6/Res.7
Funding of the disability pension of a former judgeof the International Criminal Court

The Assembly of Sates Parties,

Noting that the Court resolved, in accordance with appeBdarticle Il, of the Conditions
of service and compensation of judges of the latiisnal Criminal Court,that a judge was unable
to perform his duties since August 2007 due to peent ill-health and is entitled to a disability
pension,

Having carefully considered the information provided by the Court and the eat
observations and recommendations of the CommitteBunlget and Finance contained in its report
on the work of its tenth sessién,

Being mindful that based on the Conditions of service and congtiems of judges,an
annual disability pension of €90,000 is payable tormer judge,

Considering that the Court has to pay to the external insaresne-time premium of
€1,407,179 for the disability pension of the formuelge,

Approves, in line with regulation 4.8 of the Financial Reaiitns and Rule$, an
appropriation transfer of €236,722 from major pesgme 1V (Secretariat of the Assembly of States
Parties) to major programme | (Judiciary), withie 2007 budget, to fund the outstanding premium
of the disability pension.

1official Records of the Assembly of States Parties to the Rome Satute of the International Criminal Court,
Third session, The Hague, 6-10 September 2004 (International Criminal Court publication, ICC-ASF28), part
I, resolution ICC-ASP/3/Res.3, annex, appendixrficie Il, paragraph 2.

2 |CC-ASP/7/3, paragraph 26.

3Official Records of the Assembly of States Parties to the Rome Statute of the International Criminal Court,
Third session, The Hague, 6-10 September 2004 (International Criminal Court publication, ICC-ASF28), part
I, resolution ICC-ASP/3/Res.3, annex, appendix icle I, paragraph 3, as amended by resolution-ICC
ASP/5/Res.3, paragraph 27, @fficial Records of the Assembly of States Parties to the Rome Satute of the
International Criminal Court, Fifth session, The Hague, 23 November to 1 December 2006 (International
Criminal Court publication, ICC-ASP/5/32), part lIhéby resolution ICC-ASP/6/Res.6,@fficial Records of
the Assembly of Sates Parties to the Rome Statute of the International Criminal Court, Sixth session, New York,

30 November-14 December 2007 (International Criminal Court publication, ICC-ASP/6)2vol. |, part III.

4 Official Records of the Assembly of States Parties to the Rome Statute of the International Criminal Court,
First session, New York, 3-10 September 2002 (United Nations publication, Sales No. E.03.V.2 and
corrigendum), part Il. D.
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Resolution ICC-ASP/6/Res.8

Adopted at the 9" plenary, on 6 June 2008, by consensus

ICC-ASP/6/Res.8
Review Conference

The Assembly of Sates Parties,

Recalling paragraphs 53 to 58 of resolution ICC-ASP/6/Readhpted at the seventh
meeting of the sixth session, on 14 December 2007,

Noting that, at its fourth meeting, held on 29 April 2088 Bureau decided to accept the
invitation of the Government of Uganda for a siteitvand mandated a group to assess issues of a
practical nature, such as the capability/capacitirdst the conference, without prejudice to other
aspects of the non-exhaustive list of objectivéega contained in the annex to the report of the
Assembly’s Working Group on the Review Conferehce,

1. Takes note of the report on the site-visit to Ugantlayhich contains information on
practical and logistical matters regarding the eogrice;

2. Welcomes the statement on 5 June 2008 by H.E. Dr. KhiddkWaya, Attorney General
and Minister of Justice and Constitutional AffaosUganda, which included a confirmation that
Uganda is fully committed to its international gaitions as a State Party to the Rome Statute;

3. Requests the Bureau to continue the preparations for theéd®e Conference and to further
refine, prior to the seventh session of the Assgnthke practical and organizational issues related
to the venue of the Review Conference, in particuiéking into account the report on the site-visit
to Uganda, the broad support for the offer maddJgginda expressed in the debate held by the
Working Group on 5 June 2008, as well as the avisithaof facilities in The Hague and New York;

4. Further requests the Bureau and the focal point to continue comatiten of legal and other
implications of holding the Review Conference dhiad venue, including the issues referred to in
the report on the site-visit to Uganda, and to glevan update on steps taken by Uganda with
regard to these issues;

5. Takes note of the offer by Argentina to host the Review Caoafee as an alternative, in
case Uganda’s bid is not adopted, aegliests that additional information concerning the offer b
provided as soon as possible, prior to the sevepfision of the Assembly, to allow for an
evaluation on the basis of the above-mentionedaxbraustive list of objective criteria,

6. Emphasizes the need to reach, without delay, a final decigianthe venue at the seventh
session of the Assembly, and, in this connectimies that time constraints would make an
appropriate consideration of any additional ofterbost the Review Conference difficult.

11CC-ASP/6/WGRC/1.
2 |CC-ASP/6/WGRC/INF.1.
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Annex |

Report of the Credentials Committee

Chairperson: H.R.H. Prince Zeid Ra’ad Zeid Al-Hussein (Jordan)

1. At its 8th plenary meeting, on 2 June 2008, theeAsdy of States Parties to the Rome

Statute of the International Criminal Court, in @aance with rule 25 of the Rules of Procedure of
the Assembly of States Parties, appointed a Creder@ommittee for its resumed sixth session,

consisting of the following States Parties: Ber@mosta Rica, France, Ireland, Jordan, Paraguay,
Serbia, Slovenia and the United Republic of Tareani

2. The Credentials Committee held two meetings and®6 June 2008.

3. At its meeting on 6 June 2008, the Committee hafibrbeit a memorandum by the
Secretariat, dated 6 June 2008, concerning thegtiats of representatives of States Parties to the
Rome Statute of the International Criminal Courtrie resumed sixth session of the Assembly of
States Parties. The Chairman of the Committee eddat information contained therein.

4, As noted in paragraph 1 of the memorandum and tdtersent relating thereto, formal
credentials of representatives to the resumed sesion of the Assembly of States Parties, in the
form required by rule 24 of the Rules of Procedbties] been received as at the time of the meeting
of the Credentials Committee from the following Stéites Parties in respect of their representatives
to the resumed sixth session of the Assembly déStaarties:

Albania, Argentina, Australia, Austria, Belgium, e, Brazil, Bulgaria, Colombia,

Croatia, Cyprus, Democratic Republic of the Corigenmark, Finland, France, Germany,
Ghana, Greece, Guinea, Ireland, Italy, Japan, dord#aenya, Latvia, Liechtenstein,
Lithuania, Luxembourg, Madagascar, Mali, Mexico, Mdolia, Nauru, Netherlands, Niger,
Nigeria, Norway, Peru, Portugal, Republic of Koré&mania, Samoa, San Marino,
Senegal, Serbia, Slovakia, Slovenia, South Afrigpain, Sweden, Switzerland, Trinidad
and Tobago, Uganda and Zambia.

5. As noted in paragraph 2 of the memorandum, infapnatoncerning the appointment of
the representatives of States Parties to the rabsirth session of the Assembly of States Parties
had been communicated to the Secretariat, as atirttee of the meeting of the Credentials
Committee, by means of a cable or a telefax froemnHkad of State or Government or the Minister
for Foreign Affairs, by the following 12 States fes:

Bolivia, Botswana, Burkina Faso, Burundi, Centréidan Republic, Chad, Comoros, Fiji,
Poland, Sierra Leone, United Kingdom of Great Briegnd Northern Ireland and Uruguay.

6. The following 40 States Parties submitted theidergials to the sixth session and have not
communicated to the Secretariat any informatioramding amendments to their representatives to
the resumed sixth session, and it is understoodthigr representatives are the same as in the
regular session:

Afghanistan, Andorra, Antigua and Barbuda, Barbadielize, Bosnia and Herzegovina,
Cambodia, Canada, Congo, Costa Rica, Djibouti, Daraj Dominican Republic, Ecuador,
Estonia, Gabon, Gambia, Georgia, Guyana, Hondttasgary, Iceland, Lesotho, Liberia,

" Previously issued as ICC-ASP/6/L.10.
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Malawi, Malta, Marshall Islands, Mauritius, Montgne, Namibia, New Zealand, Panama,
Paraguay, Saint Kitts and Nevis, Saint Vincent dfredGrenadines, Tajikistan, The former
Yugoslav Republic of Macedonia, Timor-Leste, UniRepublic of Tanzania and Venezuela
(Bolivarian Republic of).

7. The Chairperson recommended that the Committeseph the credentials of the

representatives of all States Parties mentionedthe Secretariat's memorandum, on the

understanding that formal credentials for repreder@s of the States Parties referred to in

paragraph 5 of the present report, where therechamges from the regular session would be

communicated to the Secretariat as soon as possible

8. On the proposal of the Chairperson, the Cdtemadopted the following draft resolution:
“The Credentials Committee,

Having examined the credentials of the representatives to themmedusixth session of the
Assembly of States Parties to the Rome Statutleofrtternational Criminal Court, referred
to in paragraphs 4, 5 and 6 of the present report,

Accepts the credentials of the representatives of theeStaarties concerned.”
9. The draft resolution proposed by the Gieason was adopted without a vote.
10. The Chairperson then proposed that the Ctéemiecommend to the Assembly of States
Parties the adoption of a draft resolution (seeagraph 12 below). The proposal was adopted

without a vote.

11. In the light of the foregoing, the present meps submitted to the Assembly of States
Parties.

Recommendation of the Credentials Committee

12. The Credentials Committee recommends to therkly of States Parties to the Rome
Statute of the International Criminal Court the atitin of the following draft resolution:

“Credentials of representatives to the resumed sikt session of the Assembly of States
Parties to the Rome Statute of the International Gminal Court

The Assembly of Sates Parties to the Rome Satute of the International Criminal Court,
Having considered the report of the Credentials Committee on thedeméals of
representatives to the resumed sixth session ofAHsembly and the recommendation

contained therein,

Approves the report of the Credentials Committee.”
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Annex Il

Report of the Special Working Group on the Crime ofAggression

l. Introduction

1. The Special Working Group on the Crime of Aggressbthe Assembly of States Parties
to the Rome Statute of the International Criminal€ held seven meetings on 2, 3, 4 and 6 June
2008. Ambassador Christian Wenaweser (Liechter)ssgirnved as Chair of the Special Working
Group.

2. The Secretariat of the Assembly of States Partiegigied the substantive servicing for the
Group.
3. The discussions in the Special Working Group wee&l lon the basis of the revised

discussion paper proposed by the Chairman (“200&r@an’s paper”}.The revised discussion
paper was submitted following the discussions bglthe Special Working Group during the sixth
session of the Assembly of States Parties (30 Nbeerto 14 December 2007). It is based on the
previous discussion paper (“2007 Chairman’s paperi}l reflects the progress made since.

4. At the first meeting of the Special Working Groupe Chairman introduced the 2008
Chairman’s paper. He recalled that the Group wandp participation by all States on an equal
footing, and encouraged an interactive discussipglegations were especially encouraged to
comment on issues that had not been thoroughlysied in recent sessions. These included the
procedure for entry into force of amendments onreggion; the suggested deletion of article 5,
paragraph 2, of the Statute; the application aflar28 of the Statute to the crime of aggressibe;
suggested inclusion of the text of United Natioren&al Assembly resolution 3314 (XXIX) as an
annex to the Rome Statute; and the Elements of éSrindvhile the Chairman drew particular
attention to these issues, delegations were invitedcomment on all the substantive issues
addressed in the 2008 Chairman’s paper.

5. Delegations welcomed the progress made by the Gsmge the sixth session of the
Assembly of States Parties in 2007. The 2008 Claitenpaper was considered a sound basis for
further discussion.

. Procedure for entry into force of amendments omaggression

6. The Group considered the question of the entry fotoe of the amendments concerning
the crime of aggression, namely, whether paragfaph paragraph 5 of article 121 of the Rome
Statute should apply. Both alternatives garneradessupport, and some delegations indicated their
flexibility on this issue pending the outcome of thork on the content of the amendments.

7. There was broad support for the idea that all tmeralments dealing with aggression

should enter into force pursuant to the same proeedHowever, the view was also expressed that
draft article 15 bis could, due to its proceduratune, enter into force in accordance with article
121, paragraph 4, while the other amendments amntlet into force in accordance with article 121,

paragraph 5. Some delegations considered thatwihigd lead to undesirable results, since the
definition of aggression would then enter into ®orearlier than the rules for the exercise of
jurisdiction.

*Appendix.
2 |CC-ASP/5/SWGCA/2, annex.
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The approach of article 121, paragraph 5 (“opt-in")

8. Under this approach, the amendments on the crimmggfession would enter into force
only for those States Parties that had accepted, ttieus providing for an “opt-in” to the Court’s
exercise of jurisdiction over the crime of aggressi

9. It was argued that this approach should be adggitee article 121, paragraph 5, dealt with
amendments to the core crimes under the Statuderederred specifically to article 5 of the Stafute
which included the crime of aggression. This pracedghould apply to all crimes to be added to the
Court’s jurisdiction, as well as amendments to texgscrimes. This approach would furthermore
respect the sovereign decision of States to bedbyrihe amendment or not, which in turn would
promote the universality of the Rome Statute. Tiygosite approach, under paragraph 4, could lead
to the withdrawal of some States Parties from tla¢uBe, which would be undesirable.

10. It was further cautioned that the procedure irckrtl21, paragraph 4, might delay the entry
into force of the amendments or even prevent thertQadefinitely from exercising jurisdiction
over this crime, if just over one-eighth of StalRzsties failed to ratify the amendment. In turrg th
“opt-in” approach would have the advantage that @eurt could exercise its jurisdiction
immediately regarding those States that acceptedathendment, without having to wait for
acceptance by seven-eighths of States Parties.

11. In the context of the “opt-in” approach, the quastivas raised whether States that became
parties to the Rome Statute aftiee incorporation of the provisions on the crini@ggression into
the Statute would have a choice on whether to acbe@amendment on aggression, or whether they
would have to subscribe to the Statute as ameridezlview was expressed that the Statute was
ambiguous in this regard, and that the issue whaice to be clarified by the Assembly of States
Parties. It was also observed that the French wgrdi the Statute seemed to suggest that the “opt-
in” approach would apply to both current and futBtates Parties. Support was expressed for the
“opt-in” approach to apply to all States, as thiewd best serve the goals of promoting the
universality of the Statute and respecting Staversignty.

12. It was pointed out that the Working Group shouldsider amending article 121, paragraph
5, of the Statute by adding articles 8 bis andsipbg 15 bis to the list of articles mentioned in
article 121, paragraph 5.

The approach of article 121, paragraph 4 (“opt-out)

13. According to this approach, once seven-eighthshef $tates Parties have ratified or
accepted an amendment to the Rome Statute, thedameanh enters into force for all States Parties
at once and binds future States Parties as welctordance with article 121, paragraph 6, any
State Party that has not accepted the amendmentittedraw from the Statute. It was argued that
this approach would guarantee the universal agjitaf the crime of aggression and protect the
integrity of the Statute. This approach would aisftect the intentions of the drafters of the Rome
Statute in that article 5 of the Statute alreadyjoled for jurisdiction of the Court over the criroe
aggression; States Parties had already taken aiatedo accept the Court’s jurisdiction over the
crime of aggression, and it was therefore unwaedhib treat the crime of aggression as a new
crime. Furthermore, the amendments proposed wantléffiect the text of article 5 of the Statute,
since they concerned the inclusion of articlesstahd 15 bis as separate new articles.

14. It was also noted that the approach under paragsapbuld create a special regime for the
crime of aggression, which should be avoided. ldk@ocide, crimes against humanity and war
crimes, aggression was a core crime recognizefienStatute and under customary international
law.

10
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lll.  Suggested deletion of article 5, paragraph 2of the Rome Statute

15. While some delegations reserved their positionhencuestion of article 5, paragraph 2, of
the Statute, no objection was raised regardinglitgyested deletichlt was pointed out that this

paragraph would indeed become obsolete after tluptiath of a provision on the crime of

aggression.

16. The view was expressed that the issue would depenghether the “opt-in” or “opt-out”
approach was applied to the entry into force of ghavision on the crime of aggression. It was
further suggested that the wording of article Sageaph 2, might have to be changed instead of
deleted! However, this suggestion was opposed by some atédeg on the grounds that it would
make the matter unnecessarily complicated.

IV.  The crime of aggression — defining the individal's conduct

Definition of the individual conduct and leadershipclause (draft article 8 bis, paragraph 1)

17. Draft article 8 bis paragraph 1, in the 2008 Chairman’s paper defihesindividual
“crime” of aggression. The first part of this par@gh, ending with “act of aggression which”,
reflects the progress made in previous discussiegarding the definition of the individual's
conduct, which was brought in line with the Nuremgboprecedent, and the leadership clause. This
part of the paragraph met with general agreement.

Forms of participation in the crime (draft article 25, paragraph 3 bis)

18. There was general agreement on the inclusion df dricle 25, paragraph 3 bis, which
would ensure that the leadership requirement woatdonly apply to the principal perpetrator, but
to all forms of participation.

Application of article 28 to the crime of aggressio

19. The Special Working Group considered the questaged in the 2008 Chairman’s paper of
whether the application of article 28 (respondipitf commanders and other superiors) should be
explicitly excluded with respect to the crime ofgeggssion. Article 28 provides for the criminal
responsibility of commanders and other superiors ddmes of aggression committed by
subordinates whom they failed to effectively cohtro

20. Some delegations indicated that nothing needec tdome in that respect, since article 28
would in any event never be relevant to the crifngggression. That crime was typically “actively”
committed by leaders under the forms of particgravf article 25, paragraph 3, of the Statute, and
rarely involved a “passive” superior who could wegecuted for failure to exercise control over his
or her subordinates, as provided for in article|28uch a situation did indeed occur, for example,
in the case of a group of leaders, the applicatioarticle 28 should be left to the discretion loé t
judges. Furthermore, it was recalled that arti@deaReady applied to the other crimes contained in

3 Article 5, paragraph 2, reads: “The Court shallreise jurisdiction over the crime of aggression erc
provision is adopted in accordance with articles afd 123 defining the crime and setting out thedd@ns
under which the Court shall exercise jurisdictiothwiespect to this crime. Such a provision shaltdesistent
with the relevant provisions of the Charter of thateld Nations.”

* The proposal reads: “2. The Court shall exeraisgdiction over the crime of aggression

Option 1: one year after the instruments of radifien or acceptance of the relevant amendmentset&Gtatute
have been deposited with the Secretary-Generaleof/nited Nations by [seven-eighths] of the StR@agies, in
accordance with article 121, paragraph 4.

Option 2: with respect to States Parties which hageepted the relevant amendments to the Statute in
accordance with article 121, paragraph 5.”

11
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the Statute and that there was not necessarilgsoneto distinguish the crime of aggression in that
respect.

21. The view was also expressed that the applicatioartidle 28 to the crime of aggression
should indeed be excluded, since this article delippon the mental elements of negligence
(regarding military commanders) and recklessnesga(ding civilian superiors), whilst the mental
element required under draft article 8 bis, panalgra, was intent and knowledge. It was agreed,
however, that explicit exclusion of the applicatmfrarticle 28 was not indispensable.

V. The act of aggression — defining the conduct tiie State

22. The definition of the State act of aggression istamed in draft article 8 bis, paragraph 2,
and should be read in conjunction with the thredhdbhuse at the end of draft article 8 bis,
paragraph 1, linking the State act of aggressighaandividual crime of aggression.

Qualifying the act of aggression (threshold clausie draft article 8 bis, paragraph 1)

23. The threshold clause in article 8 higragraph 1, of the 2008 Chairman’s paper would lim
the Court’s jurisdiction to cases where the acagdression “by its character, gravity and scale,
constitutes a manifest violation of the Chartethaf United Nations.”

24. Delegations supporting this threshold clause ndhbed it would appropriately limit the
Court’s jurisdiction to the most serious acts ofjr@gsion under customary international law, thus
excluding cases of insufficient gravity and fallimgthin a grey area. This approach would garner
the widest possible support for the definition loé trime of aggression, which was necessary for
achieving universality.

25. Other delegations expressed flexibility on the shiéd clause. They did not object to its
language, but considered that it would not add ntache Statute. A gravity threshold applicable to
all crimes already existed in the Statute, namiglthe preamble and in articles 1, 5 and 17.

26. Other delegations suggested deletion of the thtéstiause. They argued that any act of
aggression was grave and constituted a manifekticio of the Charter of the United Nations. It
was therefore inconsistent to exclude certain attaggression from the Court’s jurisdiction for
lack of gravity or sufficient scale. Furthermorégtthreshold clause was too ambiguous in its
wording and might be subject to broad interpretatio

27. It was further observed that the clause in art®lbis, paragraph 1, contained a higher
threshold by referring to a “manifest violation thie United Nations Charter”, compared to the
definition of the State act of aggression in agti8l bis, paragraph 2, which referred to the use of
armed force in a “manner inconsistent with the @hasf the United Nations”. It was suggested that
these two provisions should be harmonized in otdexvoid complications. It was also noted that
the existence of both thresholds would complichtedrafting of the Elements of Crimes. In this
context, the suggestion was made that the phrase thie purpose of paragraph 1” should be
deleted from the beginning of paragraph 2, andferaece to General Assembly resolution 3314
(XXIX) should be inserted in its place. The refererto General Assembly resolution 3314 (XXIX)
should be deleted from the second sentence of iguta@.
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28. A proposal was also made to delete the threshaldsel from paragraph 1, combined with a
shorter paragraph 2 containing a reference to driitations General Assembly resolution 3314
(XXIX) as a whole> Some delegations opposed this proposal and exgrélse opinion that it did
not take into account the progress made on thistiqureover the last few years and would therefore
constitute a significant step back in the workref Group. Although views had differed on the need
for a threshold, a critical mass of delegations, loadr the years, decided in favour of its inclasio

Its removal would constitute a fundamental chamgthé definition of aggression for the purposes
of the Statute. Delegations supporting the propssabksed that the crime of aggression should be
incorporated into the Statute in a systematic ratien piecemeal manner. Removing the threshold
clause advanced that objective.

29. In connection with the discussion on the threshd&lise in paragraph 1, a number of
delegations called for the deletion of footnotef 8he 2008 Chairman’s paper. This footnote reflects
a proposal to add the following phrase to draftckt8 bis, paragraph 1, further describing the act
of aggression: “such as, in particular, a war @fragsion or an act which has the object or redult o
establishing a military occupation of, or annexitig, territory of another State or part thereoh&T
opposite view, however, was also expressed by tidse called for its inclusion in the 2008
Chairman’s paper.

The reference to General Assembly resolution 331XXIX) in draft article 8 bis, paragraph 2

30. The wording of draft article 8 bis, paragraph 2firdeg the State act of aggression was
generally considered a step in the right direcasrcompared to the previous version contained in
the Chairman’s non-paper of 200A number of arguments raised the discussion of that paper,
in particular regarding the nature of the referetaceesolution 3314 (XXIX) and the nature of the
list of acts, were repeated in the context of tiseubsion on the 2008 Chairman’s paper.

31. Some delegations considered draft article 8 bisagraph 2, to constitute the best possible
compromise, as it fulfilled several requirementswvas precise enough to respect the principle of
legality; it covered only the most serious crimiésyas sufficiently open to cover future forms of
aggression; and it was clearly understood thatdéfmition only served the purpose of individual
criminal responsibility under the Rome Statute. T®ecurity Council and other organs thus
remained free to continue to apply their own stadsl#o the crime of aggression. The reference to
resolution 3314 (XXIX) was considered appropriae,that resolution was a carefully negotiated
instrument that reflected current customary intéomal law.

32. Some delegations stated that the purpose of Gefssaimbly resolution 3314 (XXIX) was

to provide guidance to the Security Council indetermination of acts of aggression and some
therefore preferred not to refer to it specificaljurthermore, the current reference appeared to
import all provisions of the resolution, includiagticles 2 and 4, into the Statute. This might, in
effect, allow the Security Council to create newey of acts of aggression for the purpose of the
Statute, thereby infringing on the prerogative$tates Parties. In this context, it was observat th
article 6 of the Statute, while incorporating iesfidition of genocide, did not refer specifically t
the Genocide Convention.

® The proposal reads: “1. For the purpose of thigu, ‘crime of aggression’ means the planningparation,
initiation or execution, by a person in a positeffectively to exercise control over or to direlee tpolitical or
military action of a State, of an act of aggressirfAct of aggression’ means the use of armedddry a State
against the sovereignty, territorial integrity aslifcal independence of another State or in arheoimanner
inconsistent with the Charter of the United Nationsaccordance with United Nations General Assembly
resolution 3314 (XXIX) of 14 December 1974.”

6 Official Records of the Assembly of States Parties to the Rome Satute of the International Criminal Court,
Sixth session, New York, 30 November - 14 December 2007 (International Criminal Court publication, ICC-
ASP/6/20), vol. I, annex Ill, appendix IV.

7 bid., annex Il.
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33. A proposal was recalled to add the word “unlawh#fore the phrase “use of armed force”
in draft article 8 bis, paragraph 2. This was idi&xhto make clear that not all uses of armed force
constituted aggression, in particular, in case ef-defence. Some participants objected to this
suggestion, stressing that the wording of Genesslefbly resolution 3314 (XXIX) should not be
changed.

The nature of the list of acts in draft article 8 bs, paragraph 2

34. Some delegations observed that it was not suffigiemear whether the list was an “open”
or “closed” list. Those delegations that supported drafting of paragraph 2 expressed their
understanding that the list of crimes was, at léasi certain extent, open. Acts other than those
listed could thus be considered acts of aggressgimvjded that they were of a similar nature and
gravity to those listed and would satisfy the gaheriteria contained in the chapeau of paragraph 2
In this connection, it was stressed that the riggithnce had been struck in the Chairman’s paper by
including a generic definition in the chapeau ofaggaph 2, along with the non-exhaustive listing
of acts of aggression. Furthermore, article 22agaph 2, of the Statute had to be applied in the
interpretation of this provision, requiring thaettiefinition of a crime be strictly construed.

35. Some delegations expressed concern that the cwmarding was restricted to the use of
armed force, thus excluding non-conventional messsaf warfare, such as economic embargoes or
cyber attacks. A proposal was recalled that indudsferences to financial and/or commercial
restrictions and other forms of attacks that caiffdct the political or economic stability or exise

of the right to self-determination or violate thecarity, defence or territorial integrity of one or
more State§.

36. It was also recalled that, at the sixth sessiothefAssembly, a proposal had been made to
add a subparagraph at the end of the list that dvoedd: “Any other act of a similar character
which the Security Council determined under artidleof resolution 3314 (XXIX) to have
constituted an act of aggressioh.”

VI.  Inclusion of General Assembly resolution 3314 XXIX) as an annex to the
Statute

37. There was general agreement not to include theofe@eneral Assembly resolution 3314
(XXIX) as an annex to the Statute. The inclusiorsWaemed to be redundant since draft article 8
bis was a sufficient basis for the definition. lasvobserved that the legal status of such an annex
would be unclear, in particular when taking inte@mt the different legal nature of a resolution
adopted by the General Assembly and a multilateealty with binding effect. Furthermore, there
were no precedents for including such an annexnmubkilateral treaty. Some delegations indicated
their flexibility on this question, without, howayeadvocating the inclusion of General Assembly
resolution 3314 (XXIX) as an annex to the Statute.

VII.  Conditions for the exercise of jurisdiction

Early stages of the investigation

38. In the discussion on draft article 15 ki$ the Chairman’s paper, there was general
agreement on the wording of paragraph 1, whichestélhat an investigation into a crime of

aggression can be triggered by all three existimghanisms in article 13 of the Statute (State
referral, Security Council referral, initiation ah investigation by the Prosecupppprio motu).

®1CC-ASP/6/SWGCA/WP.1.

% Official Records of the Assembly of States Parties to the Rome Satute of the International Criminal Court,
Sixth session, New York, 30 November - 14 December 2007 (International Criminal Court publication, ICC-
ASP/6/20), vol. I, annex Il, paragraph 21.
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39. There was also wide agreement on the wording adgraph 2, with some questions being
raised and suggestions made. According to thisgpapl, the Prosecutor, having concluded that
there was a reasonable basis to proceed with testigation, would have to ascertain whether the
Security Council had made a determination of araggtession and notify the Secretary-General of
the United Nations of the situation before the €dumas suggested that language should be added
making clear that the Prosecutor might indeed moceith his investigation in case such a
determination existed. While this was already iexblin the current wording of draft article 15 bis,
it would be beneficial to make it explicit. Follawg a preliminary discussion, a revised wording
was suggested for a new paragraph 2 bis: “If theu$g Council has made such a determination,
the Prosecutor may proceed with the investigatidmére was general agreement to include this
language in the discussion paper, on the undeiiggidat this would not preclude the Prosecutor
from proceeding under alternative 2 in case thau$gcCouncil did not make a determination of
aggression. Furthermore, it was suggested thatgaigrihe sequence of the sentences in draft
article 15 bis, paragraph 2, would make the prowisilearer, without changing its content.

40. It was further suggested that the required formhah® Security Council’s determination of
aggression should be specified under this paragigptilar to the requirement for a Chapter VIi
resolution in alternative 1, option 2, and artitiz of the Statute. However, the view was also held
that a Chapter VII resolution was not required uralernative 1, option 2.

41. It was also recalled that the Special Working Grbagd in the past already agreed that any
determination of aggression by an organ outsideCitngrt would not be binding for the purpose of
individual criminal prosecutioi? It was suggested that this important consideratibauld be
explicitly reflected in the text.

42. A question was raised as to the sequence of tteeguoal steps to be undertaken according
to draft article 15 bis, paragraph 3, in relatiorthie procedural steps required under articlesnti8 a
53 of the Statute. They appeared to be overlapping.

Procedural alternatives and options in the absencaf a Security Council determination

43. Paragraph 3 of draft article 15 bis contains a remald procedural alternatives and options
in the absence of a Security Council determinatibaggression. The Chairman explained that this
text was intended to represent in a clear andtsireet manner the various positions of delegations
on this contentious topic and thus to reflect thient state of the discussions. He recalled tiat t
positions of delegations on this question were Wwetiwn and that the 2008 Chairman’s paper did
not attempt to advance the substantive discussieredon. Delegations generally welcomed the
structure of paragraph 3 and stated their divergeferences regarding the various alternatives and
options contained therein, in line with their pmsis on the question of the exercise of jurisdictio
and, in particular, the role of the Security CounThe arguments on this question are amply
reflected in previous reports of the Special WogktBroup, and many delegations refrained from
reiterating them in detail.

44, While some delegations indicated that they coully @ccept alternative 1, option 1 (no
investigation in the absence of a Security Coudetermination of aggression), others supported
only alternative 2, option 1 (the Prosecutor magcped in the absence of a Security Councll
determination, without any role given to other argla The various intermediary options
(alternative 1, option 2; alternative 2, option82and 4,) also received varying levels of support,
particular, with a view to bridging the gap betwedbkase positions that were the furthest apart. In
sum, every single alternative and option receiv@dessupport, as well as some opposition. It was
therefore held that it would be too early at thiEge to delete any of the alternatives and options.

10 Official Records of the Assembly of States Parties to the Rome Satute of the International Criminal Court,
Sixth session, New York, 30 November - 14 December 2007 (International Criminal Court publication, ICC-
ASP/6/20), vol. I, annex Ill, paragraph 54.
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Furthermore, the view was expressed that draftlarii5 bis could be deleted in its entirety, since
no special procedure was required for the crimaggiression. It was also held that the Court should
be empowered to pronounce itself on acts of aggressdependently if the Security Council failed
to perform its role within a certain period of time

45. Some delegations indicated that the time frameaf@ecurity Council determination of
aggression contained in alternative 2 (“[6] mon}hsas too long. Suggestions were made to limit
this time frame to three months or even less. Qonegs expressed that evidence in the hands of
an aggressor might be destroyed in the interim éetwan investigation commencing and being
able to proceed.

46. It was suggested that the language in alternativig®on 2, could be simplified to read as
follows: “in accordance with article 15”. All of éhprocedural steps to be followed pursuant to this
option were already described in article 15, andas therefore not necessary to add further details
specifically for the crime of aggression.

47. A proposal was made, based on article 2 of Geres¢mbly resolution 3314 (XXIX), to
add another procedural element to draft articleit5 which would allow the Security Council to
effectively stop an ongoing investigation. This Wwbrequire a resolution under Chapter VII of the
United Nations Charter indicating that it would et justified to conclude that an act of aggression
had been committed.It was different from article 16 of the Rome Statin that it did not provide

a temporary, but a definitive halt to the invediiga, and in that it recognized the right of the
Security Council to determine that a situation diok amount to an act of aggression. Some
delegations, on a preliminary basis, expressedésitén the proposal, which was also referred to as
a “red light” proposal. Caution was expressed, harethat this proposal would not meet the
concern of those delegations that considered tarBe Council’s determination of aggression to
be an exclusive power. The opposite concern wasralsed, namely that this proposal would have
a detrimental effect on the independence of thertCdihe view was also expressed that this
approach would differ only marginally from articl® and might in fact dilute the application of
article 16 under the Statute. Reference was mattetoontroversial discussions on article 16 of the
Rome Statute, which should not be reopened. It fuather questioned whether the Security
Council did indeed have the competence to deterthimeaggression had nbéen committed, and
whether it would be appropriate to make such atneg&ecurity Council determination binding for
the Court.

48. No objections or suggestions were raised regairth@gvording of paragraph 4.

VIll. Elements of Crimes

49. The Chair invited comments on the way forward rdipay the drafting of the Elements of
Crimes. The 2008 Chairman’s paper no longer indutie previous draft Elements, since that text
appeared outdated compared to the rest of the iGaais paper and was therefore more likely to
create confusion than to provide clarity. The Growgs invited to offer comments on the process
leading to the adoption of the Elements.

50. Most delegations considered it necessary to draftadopt Elements of Crimes, both in
accordance with article 9 of the Statute and wehkotution F of the Final Act of the Rome

1 The proposal reads: “3 bis. No investigation maypboceeded with on the situation notified to teerstary-
General of the United Nations, if the Security Calrwithin [6] months after the date of notifi¢an] has
adopted a resolution under Chapter VII of the Chaofethe United Nations which indicates that, fbet
purpose of the Statute, it would not be justifiedthe light of relevant circumstances, to concltitit an act of
aggression has been committed in such a situatimyding the fact that the acts concerned or their
consequences are not of sufficient gravity.”
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Conferencé? It was, however, also questioned whether Elemeste needed at all, given that the
Assembly intended to include a precise definitibthe crime of aggression.

51. Some delegations expressed the view that the ElsméCrimes should be drafted once an

agreement on the provisions on the crime of aggnedsad been reached. Other delegations held
the view that the provisions on the crime of aggia@s and the Elements of Crimes should be
submitted as a package to the Review Conferenaesegpiently, work on the Elements should be
conducted in parallel to the work on the substanpirovisions on the crime of aggression.

52. It was pointed out that the two approaches couldeoenciled, bearing in mind that the
discussions on the crime of aggression must coachidleast one year prior to the Review
Conference. It was suggested that the work on teménts of Crimes could take place after the
Special Working Group had concluded its work. Iis tbontext, it was pointed out that areas of
disagreement after the conclusion of the work & 8pecial Working Group would likely be
limited to the question of exercise of jurisdictiomhile the discussions on the Elements would
focus or be limited to article 8 bis. The view waso expressed, however, that some procedural
elements might also be part of the discussion@Blements.

53. It was noted that article 9 of the Statute, whiets ut the procedure for the adoption of

Elements of Crimes, did not refer to the crime ggra@ssion. It was therefore unclear whether the
same procedure would have to be followed, and vendtie Elements could indeed be adopted by
the Assembly of States Parties sitting as a ReW@enference. In response, it was observed that
article 9 was not applicable and that the Reviemf@@nce was free to take a decision on the
matter, bearing in mind the content of resolutioof Fhe Final Act of the Rome Conference. It was

further suggested that article 9 might have torheraled.

12 Official Records of the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court, Rome, 15 June - 17 July 1998, (UN doc. A/CONF.183/13, vol. I).
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Appendix

Discussion paper on the crime of aggression propaséy the
Chairman (revision June 2008y

Explanatory note

1. The revised discussion paper contained in the tatieot is submitted following the
discussions held by the Special Working Group dutive sixth session of the Assembly of States
Parties (30 November to 14 December 2007). It staon the previous discussion pag2007
Chairman’s paper) and takes into account the dpwadots and discussions held since its
submission. It is prepared without prejudice tobeitions of delegations and intended to facditat
the future work of the Special Working Group.

2. The first part of the revised paper, referring te procedure for entry into force of the
amendment as well as to the possibility of deletniicle 5, paragraph 2, of the Statute, mainly
serves as placeholder, since these issues habeemthoroughly discussed.

3. The suggested insertion of a new article 8 bisagraph 1, taken together with draft article
25 (3 his), reflects the progress made thus fathendefinition of the individual's conduct, the
“crime” of aggression.

4, Draft article 8 bis, paragraph 2, reflects the pesg in the discussions on the definition of
the State “act” of aggression. The draft is basedhe assumption that United Nations General
Assembly resolution 3314 (XXIX) should serve asltlasis for such a definition. While there have
been different views on the question whether suafeaence should be limited to certain articles of
that resolution, and whether the list of acts emameel should be “open” or “closed”, the suggested
formulation is intended to bridge this gap.

5. Draft article 15 bis on the exercise of jurisdiatits an attempt at refining the language
previously contained in paragraphs 4 and 5 of B@/2Zhairman’s paper, while clearly reflecting
the different positions on this issue in alternegiand options. The suggested language in paragraph
1 did not give rise to any controversy in previ@amsultations. Paragraph 2 is merely a slightly
refined version of paragraph 4 of the 2007 Chairspaper.

6. Paragraph 3 is presented in two alternatives. Adtitve 1 makes the proceeding of an
investigation into a crime of aggression conditiar@on an active decision of the Security Council,
namely either a substantive determination of aggpesby the Council (option 1), or a merely
procedural authorization (option 2).

7. Alternative 2 provides previously discussed optiforsthe Court to proceed in the absence
of a Security Council determination.

8. Given the central role of General Assembly resotu8314 for the definition of aggression
it is suggested to reproduce the text of that tégwml as an annex to the Rome Statute. This
question requires further discussion.

PPreviously issued as ICC-ASP/6/SWGCA/2/Rev.1.
11CC-ASP/5/SWGCA/2, annex.
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9. Other issues requiring further discussion are, amothers, the question whether the

application of article 28 (responsibility of comnagms and other superiors) should be explicitly
excluded with respect to the crime of aggressisnyell as the drafting of Elements of Crimes. A

preliminary draft for Elements of Crimes was oraig included in the 2002 Coordinator’'s paper

and reproduced in the 2007 Chairman’s paper. TEs®Bents have not been thoroughly discussed
in the past. Given the progress in other partshef discussion, they are likely to create more
confusion than clarity and have therefore not lrepnoduced.
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Attachment

Draft amendments to the Rome Statute of the
International Criminal Court

The amendments below are subject to ratification or acceptance and shall enter into force in
accordance with article 121, paragraph [4 / 5], of the Rome Statute.

1. Delete article 5, paragraph 2, of the Statute.
2. Insert the following text after article 8 of the Satute:

Article 8 bis
Crime of Aggression

1. For the purpose of this Statute, “crime of agg@ssimeans the planning, preparation,
initiation or execution, by a person in a positeffectively to exercise control over or to direloe t
political or military action of a State, of an auft aggression which, by its character, gravity and
scale, constitutes a manifest violation of the @haof the United Nations.

2. For the purpose of paragraph 1, “act of aggressioggns the use of armed force by a State
against the sovereignty, territorial integrity avlipcal independence of another State, or in any
other manner inconsistent with the Charter of théddl Nations.

Any of the following acts, regardless of a declaratof war, shall, in accordance with
United Nations General Assembly resolution 3314 IX)Xof 14 December 1974, qualify as an act
of aggression:

(@) The invasion or attack by the armed forces of @Svh the territory of another
State, or any military occupation, however tempgraesulting from such invasion or
attack, or any annexation by the use of force eftténritory of another State or part thereof;

(b) Bombardment by the armed forces of a State agdneserritory of another State or
the use of any weapons by a State against theotgraf another State;

(© The blockade of the ports or coasts of a Stat&éiéytmed forces of another State;

1 A preliminary discussion of the issue of the apgifie entry into force procedure was held in earlie
intersessional meetings in Princeton (see the tedahe 2005 meetingfficial Records of the Assembly of
States Parties to the Rome Satute of the International Criminal Court, Fourth session, The Hague, 28
November to 3 December 2005 (International Criminal Court publication, ICC-ASF32), annex ILA,
paragraphs 5 to 17; and the report of the 2004inge€fficial Records of the Assembly of States Parties to the
Rome Statute of the International Criminal Court, Third session, The Hague, 6-10 September 2004
(International Criminal Court publication, ICC-ASP/3)2annex Il, paragraphs 13 to 19).

% The question whether article 5, paragraph 2, shimaleed be deleted has not been thoroughly disduss

3 An earlier proposal to add the phrase: “suchrapatticular, a war of aggression or an act whia$ the object
or result of establishing a military occupation of, annexing, the territory of another State ort paereof”
remains on the table. See however the referensienitar terms in draft article 8 bis, paragrapta® (

4 The 2007 Chairman’s paper referred explicitly totiffes 1 and 3 of] resolution 3314, without howeve
reflecting any substantive provision of that reiolu The approach taken in this paragraph, whiol refers
to resolution 3314 in its entirety, while quotirigetlist of acts, could serve as a compromise.
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(d) An attack by the armed forces of a State on th, lsga or air forces, or marine and
air fleets of another State;

(e) The use of armed forces of one State which aremitie territory of another State
with the agreement of the receiving State, in @w@ntion of the conditions provided for in
the agreement or any extension of their presensaah territory beyond the termination of
the agreement;

4) The action of a State in allowing its territory, ian it has placed at the disposal of
another State, to be used by that other Stateeigrefrating an act of aggression against a
third State;

(9) The sending by or on behalf of a State of armedd®agroups, irregulars or
mercenaries, which carry out acts of armed for@@neg another State of such gravity as to
amount to the acts listed above, or its substainti@lvement therein.

3. Insert the following text after article 15 of the Satute:

Article 15 bis
Exercise of jurisdiction over the crime of aggressin

1. The Court may exercise jurisdiction over the crimh@ggression in accordance with article
13, subject to the provisions of this article.

2. Where the Prosecutor concludes that there is aomabhfe basis to proceed with an
investigation in respect of a crime of aggressienpr she shall first ascertain whether the Securit
Council has made a determination of an act of agjva committed by the State concerned. The
Prosecutor shall notify the Secretary-General efinited Nations of the situation before the Court,
including any relevant information and documents.

Alternative 1
3. In the absence of such a determination, the Promeaunay not proceed with the
investigation in respect of a crime of aggression,

Option 1 — end the paragraph here.

Option 2 — addunless the Security Council has, in a resolutdopéed under Chapter VIi
of the Charter of the United Nations, requested Mmesecutor to proceed with the
investigation in respect of a crime of aggression.

Alternative 2
3. Where no such determination is made within [@hths after the date of notification, the
Prosecutor may proceed with the investigation gpeet of a crime of aggression,

Option 1 — end the paragraph here.
Option 2 — add:provided that the Pre-Trial Chamber has authorihedcommencement of

the investigation in respect of a crime of aggmsdn accordance with the procedure
contained in article 15;

® Option 2 is based on previous discussions regardim additional option which would constitute a ehgr
procedural “go-ahead” from the Security Council witha substantive determination that an act of eggijon
has occurred, but with an explicit authorizationtfte Court to investigate in respect of the crohaggression.
In case of a Security Council referral under artitBe(b) of the Rome Statute, such an authorizatmridcbe
contained in the resolution referring the situatiothe Prosecutor.
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Option 3 — add:provided that the General Assembly has determitmed an act of
aggression has been committed by the State referiadarticle 8 bis;

Option 4 — add:provided that the International Court of Justies kdetermined that an act
of aggression has been committed by the Statereefén in article 8 bis.

4. This article is without prejudice to the prowiss relating to the exercise of jurisdiction with
respect to other crimes referred to in article 5.

4. Insert the following text after article 25, paragraph 3, of the Statute:
3 bis

In respect of the crime of aggression, the prowsiof this article shall apply only to
persons in a position effectively to exercise amndver or to direct the political or military acti
of a Staté.

5. Insert the following text as an annex to the Statute:
United Nations General Assembly resolution A/RES/3B3} (XXIX)
Definition of Aggression
The General Assembly,

Having considered the report of the Special Committee on the Questib Defining
Aggression (..insert the complete text of the resolution).

® The wording of this paragraph could be refinedutther align it with the existing provisions oftiate 25, in
particular, by replacing the generic reference ‘finevisions of this article” with specific referex to the
applicable paragraphs and sub-paragraphs.
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Annex IlI

Report of the Working Group on the Review Conferene

1. The Working Group on the Review Conference vedatdished by the Assembly at the first
meeting of its sixth session. Following consultasiavith the Bureau, the President of the Assembly
appointed Ambassador Rolf Fife (Norway) to servefa=l point of the Working Group. The
Working Group held two meetings in the morning aftédrnoon of 5 June 2008.

2. The Working Group had before it a report of thganda site-visit group.
Venue for the Review Conference

3. The focal point highlighted salient featuresref report, namely, facts of a practical nature;
the views expressed by the Ugandan governmentiafficand commitments undertaken by the
Ugandan government.

4. The site-visit group observed that Uganda pessethe practical and logistical capability
and capacity to host the Conference, however, mahort-comings with regards to conference
facilities and services were noted which shoul@d@ressed before the Conference.

5. It was pointed out by the focal point that thgaddan authorities conveyed observations
and views to the site-visit group linked to the #igms contained in the report. Though the site-
visit group had no position relating to these obsgons, they were included in the report for
information purposes so as to provide States wiibrmation to make an informed decision.

6. It was further reported that the Ugandan autiesriexpressed commitments in expediting
the approval of its implementing legislation foetRome Statute, and expediting the ratification of
the Agreement on Privileges and Immunities of theur€ Uganda indicated that both legal
processes would be effected by the end of the year.

7. The focal point stressed that in view of the that the Review Conference is scheduled for
the first part of the 2010, the Working Group shioulork towards achieving consensus on the
venue, and aim at arriving at a final decisiorhatdeventh session of the Assembly of States Partie
in November 2008.

8. H.E. Mr. E. Khiddu Makubuya, Attorney Generatidvinister of Justice and Constitutional
Affairs of Uganda, delivered a statement to the kMay Group reiterating his country’s offer to
host the Review Conference and its commitment ly ftooperate and work with the Court, the
United Nations through the Security Council, and thternational community, as well as the
neighbouring States to effect the arrest warrades further reiterated Uganda’s commitment to
enact an International Criminal Court Bill that vidumplement its obligations under the Rome
Statute into national legislation. He stated tha¢ Bill was before Parliament’s Legal and
Parliamentary Affairs Committee for a second regdi@oncerning the Agreement on Privileges
and Immunities of the Court, the Working Group wdsrmed that ratification would be dealt with
at Cabinet level and did not require Parliamentgpyroval. Furthermore, he indicated that on the
issue of the peace talks with the Lord’'s Resisaleny and the outstanding warrants of arrest, the
invocation of article 16 of the Rome Statute hadl amisen and Uganda had never requested the
Court to revoke or withdraw the arrest warrants.

1 1CC-ASP/6/WGRC/INF.1.
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9. Delegations expressed appreciation for the tepat the work carried out by the site-visit
group.
10. Broad support was expressed for Uganda tothedReview Conference. Many delegations

welcomed the commitments made by Uganda to addhessutstanding issues relating to its
obligations under the Rome Statute. These delegatiere of the view that the decision on the
venue could be taken at this resumed sixth session.

11. Other delegations were of the view that Ugasdéfer should be considered in light of the
criteria established by the Assembly. It was sutggethat the Assembly be informed on progress
undertaken by Uganda to fulfil its commitments ider for a decision on the venue to be taken.

12. Argentina, recalling its commitment to the RoStatute, put forward a proposal to host the
Review Conference and indicated that it would weledhe visit by the Assembly to provide all the
requisite information. It recalled that it had heakbther major multilateral conferences.

13. As time was considered to be of the essenaeaststressed that a decision on the venue
should be reached either at this resumed sessionthe next session in November 2008.
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Annex IV

List of documents

Plenary
ICC-ASP/6/27 Provisional agenda

ICC-ASP/6/27/Add.1/Rev.1 Annotated list of itemsluded in the provisional agenda

ICC-ASP/6/L.9 Draft report of the Assembly of Stafearties to the Rome Statute
of the International Criminal Court

ICC-ASP/6/L.10 Draft report of the Credentials Coittee

ICC-ASP/6/INF.6 Request for the inclusion of aniiddal item in the agenda of the

resumed sixth session of the Assembly

Special Working Group on the Crime of Aggression

ICC-ASP/6/SWGCA/2/Rev.1 Discussion paper on theerof aggression proposed by the
Chairman (revision June 2008)

ICC-ASP/6/SWGCA/CRP.2  Draft report of the SpecialoMing Group on the Crime of
Aggression

Working Group on the Review Conference

ICC-ASP/6/WGRC/INF.1 Review Conference: Reportlom ganda site-visit

ICC-ASP/6/WGRC/CRP.2 Draft report of the WorkingoG@p on the Review Conference
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