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Annex |

Report of the Credentials Committeé

Chairperson:H.E. Mr. Paul Wilke (Netherlands)

1. At its fifth plenary meeting, on 17 November 2088 Assembly of States Parties to the
Rome Statute of the International Criminal Count,accordance with rule 25 of the Rules of
Procedure of the Assembly of States Parties, apgubia Credentials Committee for its seventh
session, consisting of the following States Parti€®sta Rica, Estonia, Ireland, Lesotho,
Netherlands, Republic of Korea, Serbia, Surinantkldganda.

2. The Credentials Committee held one meeting, on @eNber 2008.

3. At its meeting on 20 November 2008, the Committad hefore it a memorandum by the
Secretariat, dated 20 November 2008, concerningr@entials of representatives of States Parties
to the Rome Statute of the International Criminal@ to the seventh session of the Assembly of
States Parties. The Chairman of the Committee eddat information contained therein.

4. As noted in paragraph 1 of the memorandum and téitersent relating thereto, formal
credentials of representatives to the seventhaesdithe Assembly of States Parties, in the form
required by rule 24 of the Rules of Procedure, ltieseh received as at the time of the meeting of the
Credentials Committee from the following 65 StdRasties:

Afghanistan, Albania, Andorra, Argentina, Australfustria, Barbados, Belgium, Bolivia,
Bosnia and Herzegovina, Botswana, Brazil, BulgaBayundi, Colombia, Costa Rica,
Croatia, Cyprus, Democratic Republic of the Corigenmark, Estonia, Finland, France,
Gabon, Georgia, Germany, Ghana, Greece, Guineaydtynireland, Italy, Japan, Jordan,
Kenya, Latvia, Lesotho, Liechtenstein, Lithuaniayxembourg, Mali, Malta, Mexico,

Namibia, Netherlands, New Zealand, Norway, Perdarmth Portugal, Republic of Korea,
Romania, Serbia, Sierra Leone, Slovakia, Slovedauth Africa, Spain, Suriname,
Sweden, Switzerland, Uganda, United Kingdom of Gi@tain and Northern Ireland,

United Republic of Tanzania and Uruguay.

5. As noted in paragraph 2 of the memorandum, infdonatoncerning the appointment of
the representatives of States Parties to the dewmssion of the Assembly of States Parties had
been communicated to the Secretariat, as at tleedinthe meeting of the Credentials Committee,
by means of a cable or a telefax from the HeadtateSr Government or the Minister for Foreign
Affairs, by the following 26 States Parties:

Benin, Burkina Faso, Cambodia, Canada, Centralcafri Republic, Chad, Comoros,
Congo, Djibouti, Dominica, Dominican Republic, Edoa, Fiji, Gambia, Guyana,
Honduras, Malawi, Mongolia, Niger, Nigeria, Paragu&amoa, Senegal, The former
Yugoslav Republic of Macedonia, Trinidad and Tobagod Venezuela (Bolivarian
Republic of).

6. The Chairperson recommended that the Committee pacttee credentials of the
representatives of all States Parties mentionedthm Secretariat’'s memorandum, on the
understanding that formal credentials for repredems of the States Parties referred to in
paragraph 5 of the present report would be comnatmnicto the Secretariat as soon as possible.

! Previously issued as ICC-ASP/7/L.8.
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8.

9.

On the proposal of the Chairperson, the Committiepteed the following draft resolution:
“The Credentials Committee

Having examinedthe credentials of the representatives to the rdbveession of the
Assembly of States Parties to the Rome Statutieeofnternational Criminal Court, referred
to in paragraphs 4 and 5 of the present report;

Acceptghe credentials of the representatives of theeStarties concerned.”

The draft resolution proposed by the Chairpersos adopted without a vote.

The Chairperson then proposed that the Committe@mmend to the Assembly of States

Parties the adoption of a draft resolution (seeagraph 11 below). The proposal was adopted
without a vote.

10.

In the light of the foregoing, the present repartsubmitted to the Assembly of States

Parties.

Recommendation of the Credentials Committee

11.

The Credentials Committee recommends to the AssewibStates Parties to the Rome

Statute of the International Criminal Court the ptitn of the following draft resolution:

“Credentials of representatives to the seventh saes of the Assembly of States Parties
to the Rome Statute of the International Criminal Gurt

The Assembly of States Parties to the Rome Stitthie International Criminal Court
Having consideredthe report of the Credentials Committee on thedeméals of
representatives to the seventh session of the Adgeand the recommendation contained

therein,

Approveghe report of the Credentials Committee.”
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Annex I

Report of the Working Group on the Review Conferene

1. The Working Group on the Review Conference washéisteed by the Assembly at the first
meeting of its seventh session. Following consolat with the Bureau, the President of the
Assembly appointed Ambassador Rolf Fife (Norway3dove as Coordinator of the Working Group.
The Working Group held two meetings, on 20 and 2Ye¥nber 2008, respectively.

2. The Working Group had before it an interim repdrttee focal point on the review of the
Rome Statute as well as a draft resolution on the venue oRbeiew Conference.

3. The Working Group agreed to accept the offer ofdigato host the Conference, scheduled
to take place in the first semester of 2010, faeedod of five to ten working days, at dates to be
established by the Bureau.

4. While supporting the inclusion of the provision eeifng to unforeseen developments,
concern was expressed about the ambiguous natareofh which may possibly lead to the
revisiting of the issue of the venue of the Confieesin the near future.

5. As regards achieving successful dissemination fofrmmation about the Court's activities,
the Coordinator explained that the holding of aiB@vConference should actively contribute to
promoting and achieving universality of the Romat&te.

6. As regards the way forward, the Working Group obsérthat due consideration would
need to be given to substantive issues that are thscussed at the Conference. In order to advance
the consideration of such issues, delegations weréed to consider primarily the provision
contained in article 124 of the Rome Statute, a$ agethe issues raised in resolutions E and F of
the Final Act of the United Nations Diplomatic Cerdnce of Plenipotentiaries on the
establishment of an International Criminal Courtl anvited the Coordinator to communicate to
States Parties a document setting out the progosetines and process forward.

7. One delegation indicated that it was considerimguéating a text for an amendment to the
list of war crimes in article 8 of the Rome Staj#eecifically regarding the use of certain weapons
sufficiently in advance of the next session of Assembly.

1 |CC-ASP/7/WGRC/INF.1 and Add.1.
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Annex IlI

Report of the Special Working Group on the Crime ofAggression

l. Introduction

1. The Special Working Group on the Crime of Aggressib the Assembly of States Parties
to the Rome Statute of the International Criminal@ held five meetings on 17, 18, 19 and 20
November 2008. Ambassador Christian Wenaweser lftéastein) served as Chair of the Special
Working Group (hereinafter “the Group”).

2. The Secretariat of the Assembly of States Partiegiged the substantive servicing for the
Group.
3. The discussions in the Group were continued orb#ses of the revised discussion paper

proposed by the Chairman (2008 Chairman’s papEtrthermore, the Chairman submitted an
informal note on the work programme, outlining aygested structure as well as questions for
discussion$.

4. At the first meeting of the Group, the Chairmarraduced the informal note on the work

programme. He recalled that the Group was opemitiicgation by all States on an equal footing,
and encouraged delegations to comment in particuaissues that have not been thoroughly
discussed in recent sessions, as outlined in tteeamothe work programme.

I. Procedure for entry into force of amendments onaggression

5. The Group continued and deepened its considerafitime question of the entry into force
of the amendments concerning the crime of aggressio previous meetings, the Group had
focused on the question whether paragraph 4 ogh 5 of article 121 of the Rome Statute
should apply. Both alternatives had in the pastived some support, as reflected in the Group’s
report of June 2008 in paragraphs 6 to 14. Sonteecdrguments reflected therein were repeated in
the context of the discussions described below.

6. As suggested in the informal note on the work paogne, the Group focused its
discussions on the implications of the applicatadnarticle 121, paragraph 5, in particular the
second sentence of that paragraph. The sentend® réa respect of a State Party which has not
accepted the amendment, the Court shall not exettsigurisdiction regarding a crime covered by
the amendment when committed by that State Pamngtonals or on its territory”. It was
understood that this issue was discussed with@jugiice to delegations’ positions as to whether
paragraph 4 or paragraph 5 of article 121 of then&&tatute should apply.

Implications of article 121, paragraph 5, for Secuity Council referrals

7. The Group first discussed how this sentence wopijidyato investigations into the crime of
aggression based on a Security Council referraulviv preclude such investigations with respect
to States Parties that have not accepted the anegmdom aggression, thereby giving them
preferential treatment over non-States Parties?

1 ICC-ASP/6/SWGCA/2.
2 See appendix I.
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8. A number of delegations argued that the sentencd bmiread in conjunction with other
provisions of the Statute. A closer analysis ofcositext, also taking into account the object and
purpose of the Rome Statute, would suggest ttthdl ihot apply to Security Council referrals. The
reference to “nationals” and “territory” clearlylated to the preconditions to the exercise of
jurisdiction contained in article 12, paragrapfi Bat provision established the bases for jurisolicti
for State referrals anproprio motuinvestigations, but not for Security Council reés. Also, it
was argued that there was no reason to consides¢htence as lax specialiswith respect to the
Statute’s provisions on jurisdiction. This would @enfirmed by a teleological interpretation: The
Security Council would have the competence to redses involving the crime of aggression to the
Court with respect to non-States Parties, and iuldvdherefore be illogical to preclude that
possibility with respect to certain States Part@wen the role of the Security Council under the
Charter with respect to aggression, it would fumi@re be particularly unconvincing to argue that
the Council had less influence in triggering iniggtions into the crime of aggression than with
respect to other crimes. It was recalled that grgenice had been drafted in Rome as a last-minute
compromise, thus providing an additional safegufand those delegations that had expressed
concern about the inclusion of State referrals prmprio motu investigations in the Statute.
Furthermore, article 121, paragraph 5, dealt whih issue of consent to be bound, which was
irrelevant in the context of a Security Councilemeél. Articles 25 and 103 of the United Nations
Charter, as well as the wording of any relevanuigcCouncil resolution referring the situation to
the Court, were also cited as arguments againbtrastrictions for Security Council referrals.

9. Other delegations disagreed and pointed out tleatathguage used in the second sentence
of article 121, paragraph 5, was strong and speaifid that the ordinary meaning of the words
contained in that sentence would override othersidemations. While this reading may be
undesirable from a political perspective, it wavartheless the only option under the current
language of the article.

10. It was generally agreed that the provisions on eggion should not, from a policy
perspective, restrict Security Council referralsl amould avoid unequal treatment of non-States
Parties and States Parties in this respect. Iltsuggested to clarify the issue in order to remain o
the safe side and prevent future legal challeregsgell as the possible conclusion by the Couat in
relevant case that it had no jurisdiction. Thislddee done by way of an amendment to article 121,
paragraph 5, or possibly by other means. Caution evgressed, however, at complications that
might arise from the need to choose the correctndment provision for amending article 121,
paragraph 5. Furthermore, it was suggested to mheeclarification with respect to all crimes, not
just with respect to the crime of aggression. Ott@egations were of the view that the current text
of article 121, paragraph 5, already allowed for iaterpretation that prevented differential
treatment.

Implications of article 121, paragraph 5, for Statereferrals and proprio motu investigations

11. The Group then considered the implications of #eoad sentence of article 121, paragraph
5, in the context of State referrals aptbprio motu investigations. In order to facilitate the
discussions, the Chairman submitted an informalsitative chart outlining the various
jurisdictional scenarios that would result from dpplication of article 121, paragraph 5. A total o
nine such scenarios could be devised, dependinghether the aggressor State and the victim State
were respectively either (a) a State Party thaileaspted the amendment, (b) a State Party that has
not accepted the amendment, or (c) a non-State Party.

12. As illustrated in the chart, the second sentencartfle 121, paragraph 5, mainly raises
questions with respect to scenarios 2 and 4. Sicepaefers to an act of aggression committed by a
State Party that has accepted the amendment, agaiBtate Party that has natcepted the

amendment. Scenario 4 refers to the reverse soemariact of aggression committed by a State

% See appendix II.
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Party that has natccepted the amendment, against a State Parthidbaiccepted the amendment.
Delegations commented on whether the Court woulde harisdiction in these and in other
scenarios if article 121, paragraph 5, was appbed, on whether the Court should indeed have
jurisdiction.

13. Some delegations took the view that the clear lagguof the second sentence had the
consequence of preventing the Court’s jurisdictioncase of a State referral proprio motu
investigation, if the case involved at least or&eéParty that had not accepted the amendment on
aggression. These delegations answered the questjorisdiction in the chart’s scenarios 2 and 4
with “No” and “No”. It was argued that the secorehtence of article 121, paragraph 5, clearly
implied that a double acceptance of jurisdictiondmth the aggressor and the victim State was
required. It was acknowledged that this could I¢adllogical results, and in particular to a
differential treatment between non-States Partrethe one hand, and States Parties that have not
accepted the amendment on the other. A victim $ttatichas accepted the amendment would enjoy
better protection in case of aggression by a nateSRarty than in case of aggression by a State
Party that has naiccepted the amendment (compare scenarios 4 aAdd)n case of aggression
committed by a State Party that has accepted tlemdment, a victim State that is not party to the
Rome Statute would enjoy better protection thamaéeSParty that has natcepted the amendment
(compare scenarios 2 and 3). The delegations atingdar this reading were of the view that the
consequences of this reading were undesirablehana differential treatment should be avoided.

14. Some delegations argued that the Court had jutisdiin scenarios 2 and/or 4; otherwise

there would be discrimination between non-Statesid2aand States Parties, there would be no
incentive to accept the amendment, and victim Statauld be punished. Some delegations noted
that their affirmative answer to scenario 2 was dbesequence of the Court’s jurisdiction on the
basis of the nationality of the alleged offendewas argued that the second sentence of artidle 12
paragraph 5, had to be interpreted in light of dbgect and purpose of the Rome Statute. In this
context, it was held that article 121, paragraphgplied only to amendments to crimes that were
already defined; a literal interpretation of it€@ed sentence was thus not the best solution.

15. While it was understood that the discussion on tbjEc was preliminary, there was a
strong view that the application of article 121rgmraph 5, should not lead to differential treattnen
between non-States Parties and States Partiekahatnot accepted the amendment on aggression
with respect to State referrals apabprio motuinvestigations. Some delegations suggested that a
clarification in the amendment was needed in otdensure the desired outcome. In this context,
some delegations emphasized the advantages ofausidg 121, paragraph 4, instead of paragraph
5.

16. In the course of the above discussion, the questiaa raised whether the crime of
aggression was usually committed on the territdhe aggressor State or the victim State, or both.
The answer to that question, which was consideyethd® Group separately (see paragraphs 28 to
29 below), had important ramifications for the issunder consideration. Nevertheless, the
discussion was largely held on the preliminary agsion that the crime of aggression typically
takes place on both territories.

Right of future States Parties to choose to be bodrby an amendment on aggression

17. Still in the context of article 121, paragraph Be tGroup revisited the question whether
States that become Parties to the Rome Statute tafteentry into force of amendments on
aggression (future States Parties) would have &eho accept the amendment on aggression or
not, or whether it would apply to them automatigallhere was a strong view that future States
Parties should be offered that choice if indeettlarti21, paragraph 5, were to be applied and the
same choice was given to current States Partiese Sielegations took the view that no provision
was needed in this respect, since article 40, papagb, of the Vienna Convention on the Law of
Treaties provided a clear default rule. Under galneres of international law, the application of
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article 121, paragraph 5, would therefore createmrout procedure for future States Parties. Other
delegations nevertheless suggested to includefgpkeiguage on this issue. In this context, some
delegations reiterated their preference for artidé, paragraph 4, which would provide for equal
treatment between current and future States Paftiesy emphasized that the application of article
121, paragraph 4, would avoid creating differertegaries of States Parties and ensure that the
crime of aggression was treated on an equal foetitiythe other crimes. They expressed the view
that a unified regime would be desirable from dqygberspective.

Separating the acceptance of the definition from th acceptance of jurisdiction

18. With respect to both amendment provisions (pardgragp and 5 of article 121), the
Chairman raised the question whether agreementtrbggimore easily achieved if a State Party’s
acceptance of the substantive definition of aggvassas separated from a State Party’s acceptance
of the Court’s jurisdiction over that crime. Thesas, however, no support for an approach that
would apply different amendment provisions to thiecent parts of the overall amendment on
aggression.

19. In this context, the idea of a declaration of @msto the exercise of jurisdiction was
raised. Such a declaration could be given upoficaion of the amendment on aggression or at a
later stage. It was pointed out that such an ingnt could bridge the gap between paragraphs 4
and 5 of article 121. The amendment, covering hbth definition and the conditions for the
exercise of jurisdiction, would enter into forceancordance with only one amendment provision,
namely article 121, paragraph 4. At the same timmeeclaration of consent by the State Party
concerned would be required for the Court to esergurisdiction based on State referrals and
proprio motuinvestigations. There was limited discussion dd tbea. It was pointed out that this
approach would be complicated and would affecttii®matic jurisdiction as currently foreseen in
the Statute. Nevertheless, it was also indicatatighch an approach might facilitate the acceptance
of an amendment.

[ll.  Conditions for the exercise of jurisdiction

20. The Chairman suggested that delegations not repisit arguments and preferences
regarding the conditions for the exercise of judddn that are comprehensively reflected in
previous reports of the Group and the 2008 Chaiisraemper. Instead, delegations were encouraged
to focus on new elements and ideas to bridge the ga

The “red light” proposal

21. Delegations continued the consideration of thecated “red light” proposal. The
proposal, as initially referred to in paragraphofthe Group'’s report of June 2008, would allow the
Security Council to decide to stop an ongoing itigasion into a crime of aggressidn.
Furthermore, a provision was added to the revigzdion of the proposal allowing for a review of
such a decision on the basis of new facts, sinbdlathe admissibility review in article 19 of the
Rome Statutélt was explained that such a provision would bdirie with article 2 of General

4 The proposal reads: “3 bis. No investigation maypboceeded with on the situation notified to teer8tary-
General of the United Nations, if the Security Calyjwithin [X] months after the date of notificatn] has
adopted a resolution under Chapter VII of the Chasfethe United Nations which indicates that, foe th
purpose of the Statute, it would not be justifigdthe light of relevant circumstances, to concltiis an act of
aggression has been committed in such a situatimuding the fact that the acts concerned or their
consequences are not of sufficient gravity.”

® The proposal reads: “3 ter. If the Security Couheis adopted a resolution based on the previousah,
the Prosecutor may submit a request, through tleeetey-General of the United Nations, to reviewe th
decision where the Prosecutor considers that nets faave arisen which could negate the basis oohathie
resolution has been previously taken. If the Seg@ouncil adopts a new resolution making a deteatiom of
an act of aggression committed by the State coederthe Prosecutor may proceed with the investigait
respect of a crime of aggression.”
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Assembly resolution 3314 (XXIX). It would also b#ferent from article 16 of the Statute, which
provided for a suspension of the investigationafdimited time only and based on specific political
considerations.

22. Overall, there was limited support for the proposehile some delegations indicated it
could be considered at a later stage. The view evgsessed that the incorporation of further
elements of resolution 3314 (XXIX) might complicatee discussion. Doubts were raised as to
whether such a provision, combined with a solutimder alternative 2 of the 2008 Chairman’s
paper, would meet the concerns of those to detagathat favor alternative 1, option 1. It was also
observed that article 2 of resolution 3314 (XXIXpasvintended for a fundamentally different
context. Some delegations saw little value addembmparison with article 16 of the Rome Statute,
which was sufficient to enable the Security Coungilsuspend an investigation into a crime of
aggression. Indeed, article 16 could be used tpesusan investigation for reasons contemplated in
article 2 of resolution 3314 (XXIX). Given the dd@lt compromise reached in Rome regarding
article 16, caution was expressed against desigmisighilar mechanism and creating an additional
competence for the Security Council under the 8atBome delegations reiterated their preference
for a fully independent Court and considered theppsal incompatible with their position. In this
context, it was criticized that the final sentent¢he amended proposal contemplated a substantive
determination of aggression by the Security Coumal a pre-condition for the exercise of
jurisdiction.

23. Some delegations argued that the “red light” prapesvisaged a useful dialogue between
the Security Council and the Court, which was eobdnby the review procedure, thus going
beyond the mechanism contained in article 16. Tibes was expressed that the proposal simply
reflected the existing powers of the Security Caumdhile enabling the Court to work efficiently.
The Court would not have to wait for the SecurityuBc¢il to make a determination of aggression
before commencing its work. Nevertheless, this inlghd to a situation where the Court would
find that an act of aggression has occurred, faldwy a contrary determination by the Security
Council.

Early determination of aggression by the Pre-TrialChamber or a Special Chamber

24. In the context of alternative 2, option 2, contdina draft article 15 bis of the 2008
Chairman’s paper, the Chair invited delegationsaiesider the usefulness of providing that the Pre-
Trial Chamber, or alternatively a Special ChambérBdist judges, would have to make a
substantive determination that an act of aggreskamhoccurred before the Prosecutor continues
with the investigation and a request for an arvestrant. Such a provision would be in line with
alternative 2, options 3 and 4, as both requiretstantive determination to be made at an early
stage of the investigation. This would create gfesnchecks or an additional filter on the
Prosecutor’s action as compared to the role oPteeTrial Chamber in article 15, paragraph 4, of
the Rome Statute.

25. There was only limited discussion of the suggestibime view was expressed that the
proposed filter would be acceptable, but that austh preferably involve all judges of the Pre-Trial
Division. Other delegations recalled their oppositio alternative 2, option 2, and therefore ditl no
wish for additional mechanisms at such an earlgestd the investigation. A suggestion reflected in
paragraph 46 of the Group’s report of June 2008 mgaalled, namely to shorten alternative 2,
option 2, to read simply “in accordance with adi¢b”.
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Technical amendments to draft article 15 bis

26. Following up on suggestions raised in the June 2068ting of the Groubthe Chairman
submitted two proposals for additional languagdradt article 15 bis of the 2008 Chairman’s paper
for inclusion in an updated version of that papédre proposals were intended to clarify related
issues on which agreement had already been reatlpedvious meetings and which were already
implied in the current draft. Delegations did nobpde any further comments on their wording.
The following paragraphs would thus be added tét dréicle 15 bis:

“2 bis. Where the Security Council has made sudtetermination, the Prosecutor may
proceed with the investigation in respect of a eriof aggression.”

“3 bis. A determination of an act of aggression dy organ outside the Court shall be
without prejudice to the Court’s determination of @t of aggression under this Statute.”

IV.  Definition of the “crime” and the “act” of aggr ession

27. In light of the considerable progress made on #fanition of the “crime” and of the “act”

of aggression, and given that the views of delegatbn these issues are comprehensively reflected
in paragraphs 17 to 36 of the Group’s report oJ2008, the Chairman suggested to focus on new
issues and ideas.

The leadership crime of aggression and territoriaty

28. The Group discussed the implications of the leduilensature of the crime of aggression for
the question of territorial jurisdiction under al& 12, paragraph 2 (a) of the Rome Statute. Given
that the conduct of a leader responsible for tlmeciof aggression would typically occur on the
territory of the aggressor State, the question nased whether the crime could also be considered
to be committed where its consequences were fafhely on the territory of the victim State. The
answer to that question had important consequdiocebe application of article 12, paragraph 2
(a), which linked the Court’s jurisdiction to “th&tate on the territory of which the conduct in
question occurred”. Broad support was expressedhirview that concurrent jurisdiction arises
where the perpetrator acts in one State and theegmences are felt in another, while some
delegations required more time to consider theeiséthile some delegations expressed the possible
need for clarifying language, possibly in the elataeof crime, several stated that the Rome Statute
was sufficiently clear and that “over-legislatingfiould be avoided. The reference to “conduct” in
article 12 encompassed also the consequences obtigeict. The decision of the Permanent Court
of International Justice in thieotus case supported this reasoning. It was also heldttie issue
should be left for the judges to decide. Furtheemtine drafters of article 12 intended for it to be
consistent with article 30, which referred to coctgduconsequences and circumstances. Some
delegations questioned the need to address this isigh respect to the crime of aggression and
emphasized that the issue could also arise in @tionewith other crimes. It was argued that for all
crimes under the Rome Statute, territorial jurisdic extended to the territory where the impact of
the act was experienced. War crimes, for exammleldcalso give rise to cross-border scenarios,
such as in the case of the shooting of civiliamsnfracross a State border. Introducing a specific
provision on territoriality with respect to aggriess would bear the risk that aa contrario
reasoning would be applied to other crimes.

29. The definition of individual conduct was also reéesf to in this discussion. The reference to
“execution” was cited as possibly covering both raggive conduct and its consequences.
Furthermore, the phrase “planning, preparationtjaition or execution” was used mainly for
historical reasons; and while it was not idealhiis regard, a modern understanding of territorial
jurisdiction would render it unnecessary to addifylmg language to the Rome Statute.

® See paragraphs 39 and 41 of the Group’s repdrirmé 2008.
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V. Elements of crimes

30. The Group followed up on its previous discussiortle Elements of Crimes, as reflected
in paragraphs 49 to 53 of the Group’s report ofeJ2008. The Chair and others drew the Group’s
attention to paragraph 7 of Resolution F of theaFAct of the Rome ConferenGevhich states that
the Commission “shall prepare proposals for a [giow on aggression, including the definition of
Elements of Crimes on aggression ...”. That mandate then conferred to the Special Working
Group in paragraph 2 of the resolution of the Addgnof States Parties on “The Continuity of
work in respect of the crime of aggressi6ihe Chairman asked for comments on the timing of
the drafting and adoption of the Elements. He disov attention to the question whether article 9
of the Statute needed to be amended.

31. In general, delegations favored the adoption ofriglets of Crimes for the crime of
aggression, while some indicated that Elements weteneeded, but also their flexibility in this
regard. Views diverged regarding the timing of thafting and adoption of the Elements. Some
delegations expressed concern that the definitfcaiggression was not sufficiently fixed to merit
this effort and preferred to begin drafting aftaraggreement on a definition. In this context, deubt
were expressed whether the Review Conference slamlddt Elements. It was also recalled that
Elements were not legally binding and would meesgist judges.

32. Other delegations wished to start the drafting @ssa@s soon as possible, preferably during
the resumed session of the Assembly of StateseBantiFebruary 2009, and parallel to the Group’s
efforts to define the crime of aggression. Theyalled the mandate of the Working Group, based
on resolution F of the Rome Conference, and expdesise view that the Review Conference
should adopt the Elements of Crimes. It was fedt the definition of aggression was sufficiently
settled in certain aspects to make the draftingrefivorthwhile. Furthermore, a draft set of
Elements might deepen the Group’s understandirigeo€urrent draft definition of aggression, add
necessary details to it and even allay concerrtsatfige from it. It was pointed out that the usual
structure of Elements included issues relatingdiodact, consequences, circumstances as well as
so-called contextual circumstances. The latter ccdoi example include jurisdictional elements,
such as the question of territorial jurisdictionauion was expressed, however, that the Group
should not look to the Elements as a panacea fmiviag possible disagreements regarding the
definition.

33. It was noted that the Court could exercise juriolicover the crime immediately following
the adoption of provisions on aggression by thei®ewonference, in particular in case article
121, paragraph 5, was chosen to govern the erttnyffonce of the amendment. The adoption by the
Review Conference would give the Court subject-engtirisdiction over the crime in accordance
with article 5, paragraph 2, of the Rome Statute] would enable the Security Council with
immediate effect to refer a situation to the Caimdt includes an act of aggression (see also
paragraph 38 below). Therefore, the Elements shioeildrafted early and, if possible, be adopted
together with the amendment on aggression.

34. There was general agreement that article 9 of theut® (“Elements of Crimes”), would
have to be amended to refer to the crime of agigresi was suggested to either add a reference to
article 8 bis to this provision, or to replace titease “articles 6, 7 and 8" with a general refeeen

to “crimes within the jurisdiction of the Court”h& view was expressed that the latter option would
be helpful in the event that other crimes wered@tdded to the Statute at a later stage.

" Official Records of the United Nations Diplomatic @ence of Plenipotentiaries on the Establishmértro
International Criminal Court, Rome, 15 June / 17 Ju®g8,(UN doc. A/ICONF.183/13, vol. ).

8 Official Records of the Assembly of States Pattiethe Rome Statute of the International Criminal Eou
First session, New York, 3-10 September 2@QQdited Nations publication, Sales No. E.03.V.2d an
corrigendum), part IV, resolution ICC-ASP/1/Res.1.
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VI. Preamble and final clauses

35. The Chair indicated that the draft amendment orresgipn would require a preamble as
well as final clauses, which would be added ater Istage, and invited delegations to discuss some
of the elements that they expect to be containeceth. The discussion focused mainly on the
guestion whether a minimum number of ratificatishsuld be required before the amendment on
aggression would enter into force, if article 1@aragraph 5, was applied to that amendment.

Minimum number of ratifications in case of article 121, paragraph 5

36. Some delegations pointed out that article 121,gvagh 5, does not provide for a minimum
number of ratifications and that there was theeefoo need for such a requirement. This was
consistent with the fact that the obligations woudd be reciprocal among States Parties, but would
arise between the Court and the State Party coedefnsingle ratification of the amendment could
therefore activate the Court's subject-matter gidson over the crime of aggression. It was
recalled that several States had become partiehetoRome Statute precisely because they
understood that the subject-matter jurisdictionthaf Court over the crime of aggression would be
activated relatively quickly. It was for this reasthat article 121, paragraph 5, did not stipuéate
minimum number of ratifications.

37. Some delegations expressed interest in requirimgnanum number of ratifications for the
entry into force of the amendment on aggressionis Mras thought to be consistent with
international treaty law and practice and wouldid\situation where only a single ratification of
the amendment on aggression would activate the t8Sojrisdiction with respect to Security
Council referrals.

Activation of the Court's subject-matter jurisdiction with respect to Security Council
referrals

38. In the context of this discussion, the point wasienghat the Court’'s exercise of subject-
matter jurisdiction over the crime of aggressioruldanot begin with the ratification and entry into
force of the amendment under either paragraphs Bl a@rarticle 121. Instead, and in accordance
with article 5, paragraph 2, and article 121, peaply 3, of the Statute, the Court would in prineipl
be able to exercise such subject-matter jurisdiatioce the amendment was adopted at the Review
Conference. As from that moment, the Court coulkk tap investigations into the crime of
aggression based on a Security Council referralvéver, State Party referrals aprbprio motu
investigations would still require the relevant sent to be bound under either paragraphs 4 or 5 of
article 121. Other delegations, however, based tttenments on the understanding that the Court
could only take up Security Council referrals aftee entry into force of the amendment under
either paragraphs 4 or 5 of article 121.

Other issues relating to the final clauses

39. Also in the context of the discussion on final cles, the point was raised that amendments
to both paragraphs 4 and 5 of article 121 coulddresidered in order to provide for the appropriate
entry into force mechanism for the amendment orresgipn. Furthermore, it was suggested that
the final clauses of the amendment could includeipions regarding the entry into force, as long
as they were not inconsistent with paragraphs & of article 121. For example, stipulating a
minimum number of ratifications in the final clagge the amendment on aggression would not be
excluded by article 121, paragraph 5. Furthermari;le 121, paragraph 4, might seem to allow a
final clause providing that the amendment wouldeemto force for each States Party that has
ratified it, as long as it enters into force far @tates Parties after 7/8 have ratified it. Neaetbs,
doubts were expressed whether the final clausds eamy or add anything to the regime of entry
into force provided by article 121.
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40. The view was expressed that whilst article 121ageaphs 4 and 5 appeared to be mutually
exclusive, any difficulties could be overcome bypigpriate drafting. Some considered that
paragraphs 4 and 5 were complementary. Howeveerothiere of the view that the application of
paragraphs 4 and 5 were mutually exclusive. Vietinsl way, it might be possible for different
provisions on aggression to enter into force pursda different procedures. However, if the
jurisdiction provisions on aggression were to em&y force under article 121, paragraph 4, while
the definition was adopted under paragraph 5, thertQvould likely be unable to exercise its
jurisdiction in respect of State referrals gomdprio motuinvestigations for a very long period.

41. Some delegations stressed that the final appr@kemtin the final clauses and with respect
to the entry into force of the amendment shouldvalStates Parties that did not agree with the
amendment to remain Party to the Statute, rathan timve to withdraw from it. It was also
suggested that the final clauses should specifythezamendments shall apply prospectively.

VII.  Future work of the Special Working Group

42. It was suggested that the time available betweenctinclusion of the Special Working
Group on the Crime of Aggression and the Review f@emce should be used for further
consultations and to intensify efforts to find commpises on the outstanding issues, in accordance
with the relevant provisions of the draft rulespsbcedure of the Review Conference. For these
purposes, it would be beneficial to have anothfarimal inter-sessional meeting in Princeton where
the Group had met inter-sessionally with great esgadn the past.

43. This proposal found strong support among delegatiand it was generally agreed that
additional meeting time on the issue of aggressias needed and that an informal meeting in
Princeton could serve a useful purpose in thisaetsd he view was expressed that such a meeting
should be conducted, if possible, in the two wagkenguages of the Court in order to facilitate the
largest possible participation. The point was aiwme that a venue other than Princeton may be
preferable, given the travel restrictions facedbse delegations.

44. It was agreed that the Chairman of the Group wbold consultations on the possibility of
such an informal meeting on aggression open tm@tested States, taking into account all issues
raised in the course of the discussion. This waldth enable the Group to make a decision on this
suggestion during the resumed seventh sessior &dbembly of States Parties in February 2009.
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Appendix |

Informal note on the work programme

The Chairman of the Special Working Group on then€rof Aggression would like to draw the
attention of all delegations to the report of thae) 2008 session of the Group (ICC-ASP/6/20/Add.
1, annex Il) and the provisional work programmeha seventh session of the Assembly of States
Parties. In order to facilitate the preparation tlee substantive work of the Group, the Chairman
would like to suggest a number of issues on whiehGroup could usefully focus its work during
this session. This list is subject to change dejpgnadn the progress in the discussions and without
prejudice to other topics which delegations mayhviisraise.

1. Procedure for entry into force of amendments on aggssion

It is suggested to deepen the discussion on theeguoe for the entry into force of amendments on
aggression. In particular, the scenario of applyanticle 121, paragraph 5, raises a number of
questions that need to be addressed, inter alia:

(a) What are the consequencesuicle 121, paragraph 5,second sentence for the crime
of aggression? How would this sentence apply testigations into the crime of
aggression based on a Security Council referral® tould this sentence affect non-
States Parties as compared to States Partiesahwatriotaccepted an amendment on
aggression? How does this sentence affect the ‘€gurisdiction in case of aggression
against a State Party having accepted an amendmeaggression, committed by a
State Party that has natcepted an amendment on aggression, or comrbigtachon-
State Party?

(b) Will current non-States Parties that become partthe Rome Statute after the entry
into force of an amendment on aggression be ablehtmse to be bound by an
amendment on aggression or nddi-in for non-States Parties cf. article 40 of the
Vienna Convention on the Law of Treaties) Is a ssjggprovision on this issue needed?

Under both scenarios (article 121, paragraphs 8)pwould a provision be useful that would
separatethe acceptance of tleeibstantive amendmentson aggression from the acceptance of the
Court’sjurisdiction ? Such a provision could, for example, require eattation of consent to the
exercise of jurisdiction by the State concernedyeagiven upon ratification of the amendment on
aggression or later. Such a provision could arguably be required in case of article 13 (a) and (c

2. Conditions for the exercise of jurisdiction

It is suggested not to re-enter into past argumiatisare comprehensively reflected in the various
alternatives and options contained in draft artitfebis (3). Instead, delegations might want to
focus on new elements and ideas to bridge the gap:

(&) The idea of an additional procedural elemeat would allow the Security Council to
effectively stop an investigation into the crime afjgression ¢ed light”), in
combination with a solution under alternative 2ofing the Court to proceed under
certain circumstances even in the absence of ari§edouncil determination of
aggression). Cf. paragraph 47 of the June 2008trepthe Group.

(b) In the context of alternative 2, option 2, it coddd discussed whether it would be
useful to change this provision or add a provisionthe effect that the Pre-Trial
Chamber (or e.g. 8pecial Chamberof judges, such as a Chamber composed of five
B-list judges) would have to make a substantivemenation that an act of aggression
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has occurred, beforthe Prosecutor continues with the investigatiod amequest for
an arrest warrant. This would bring this optioriie with alternative 2, options 3 and
4, both of which require a substantive determimatbaggression at an early stage of
the investigation, placing stronger checks on tlesé&cutor’s actions.

(c) Delegations might wish to raissher jurisdictional options which could serve as a
basis for compromise, in addition to those alrezmytained in the Chairman’s paper.

Furthermore, delegations might want to further ascsome of the suggestions made during the last
meeting of the Group relating to draft article 18§ that seemed to garner significant support:

(a) The suggestion to add language clarifying thatRfesecutor may indeed proceed with
his investigation in case of a Security Counciledeiination of aggression (paragraph
39 of the June 2008 report of the Group);

(b) The suggestion to explicitly reflect the principheat any determination of aggression
by an organ outside the Court would not be bindmgthe International Criminal
Court (paragraph 41 of the June 2008 report oxtwip).

3. Definition of the “crime” and of the “act” aggression

In light of the considerable progress made on thiniion of the “crime” and of the “act” of
aggression, it is suggested to spend relativelg kiitme on related discussions, and to focus am ne
issues and ideas.

One such issue arises with respect to the territaryvhich the “crime” of aggression is typically
committed. Given the leadership nature of the crithe conduct of an individual perpetrator as
suggested in draft article 8 bis, paragraph 1 wdyfically take place on the territory of the
aggressor State, while the effect of the conduatldvaffect the territory of the victim State. What
are the consequences for the requirement of teality in article 12, paragraph 2 (a), if any?ais
explicit provision required to address this issue?

4, Elements of crime

Previous discussions on the elements of crime ghieeillcontinued, including the question whether
article 9 of the Rome Statute should be amendeef¢o to the crime of aggression.

5. Preamble and final clauses

The draft amendment on aggression will requireeaipible as well as final clauses which will be

added at a later stage. Nevertheless, it could degubito discuss some of the elements that
delegations expect to be contained therein, sudheasiumber of ratifications required for entry

into force of the amendment (only in case of atit21, paragraph 5), provisions on the opening for
signature, withdrawal, etc.

6. Future work of the Special Working Group

Following this session of the Special Working Grotlie Group will conclude its work during the

resumed seventh session of the Assembly in New ¥fork 9 to 13 February 2009. The follow-up

to the Group needs to be discussed, including eted¢anguage on that matter for inclusion in the
omnibus resolution. Delegations might also wistdigcuss the modalities for submission of the
proposed amendment on aggression, on the one haighi of article 121 of the Rome Statute

(submission to the Secretary-General of the Uniletions), and on the other hand in light of
resolution ICC-ASP/1/Res.1 (Continuity of work iespect of the crime of aggression) and
resolution F of the Final Act of the Rome Confer@ubmission to the Assembly).
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Appendix Il

Jurisdiction scenarios regarding article 121 (5)second sentence"

In order to facilitate the discussion regarding ,1@dragraph 5, second sentence, the table below
attempts to illustrate the scenarios under whiehGburt would have jurisdiction over the crime of
aggression (CoA), triggered byState Party referral or by theProsecutor proprio motu (article

13 (a) and (c) of the Rome Statute).

Furthermore, the table does not refer to the pilisgifior any non-State Party to accept jurisdictio
over the crime of aggressi@aa hocin accordance with article 12, paragraph 3, ofRbene Statute.

In this context, the question could be raised wérethis possibility is also open to States Parties
that have not accepted the amendment on aggregsienthe fact that article 12, paragraph 3, only
refers to non-States Parties.

The conclusions contained in the table (yes/nopalg intended to stimulate the discussion and do
not reflect any common position in the Group.

Article 121 (5), second sentence, redtis:respect of a State Party which has not acceptesl
amendment, the Court shall not exercise its jucisdin regarding a crime covered by the
amendment when committed by that State Party’smeal or on its territory.”

May the Court Victim: Victim: Victim:
exercisejurisdiction State Party, State Party, has Non-State Party
over the crime of accepted CoA not accepted CoA
aggression?
Aggressor: 1 2 3
State Party,
accepted CoA Yes ? Yes
Aggressor: 4 5 6
State Party, has
not accepted CoA ? No No
Aggressor: 7 8 9
Non-State Party

Yes No No

lllustrative chart submitted by the Chair to faeile discussion.
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Annex IV

Statement by the Hon. Fredrick Ruhindi, Deputy Attaney General/
Minister of State for Justice and Constitutional Affairs of the Republic of
Uganda at the sixth meeting of the Assembly, on 20ovember 2008

| am grateful for the opportunity granted to makiewa remarks in addition to our national
statement which was made at the beginning of #gsien.

My remarks will be limited to the issues pertagio the Review Conference.
Distinguished Delegates,

Based on solid belief and confidence in the IC@& igmmission, Uganda made the first ever
state referral to the ICC. Although the warrantauést are still outstanding due to reasons beyond
our control, we are hopeful that with appropriaggional and international efforts, the desired
objective will ultimately be achieved.

As the first State Party to ever make a refemal o offer yet-to-be-matched cooperation to
the Court, Uganda stands out as a staunch andrpsumporter, promoter and partner of the ICC
and its mission.

I would like to reiterate that in its continuedagfs to support and promote the ICC and its
mission, Uganda has ratified the Agreement on Rgeis and Immunities of the Court (APIC). The
Instrument of Ratification will be deposited in N&@rk as the national process of ratification has
been completed.

At the same time the Uganda Parliament is poisambihclude its consideration of the ICC
Bill. I am pleased to report that most of the hesdthat initially slowed down its domestication
have now been overcome. My Office is actively seipé this matter to ensure its expeditious
finalization.

Distinguished Delegates,

Holding the Review Conference in Uganda presemispgortunity to focus attention on the
Rome Statute in the Great Lakes Region where tlei$@nost active. Uganda being at the heart of
the Great Lakes Region affords a chance to the@ktdéters, including State Parties and the vibrant
civil society organizations, but most importantlyet thousands of victims in this region, to
participate in this major outreach event. Consiblerdebate has been going on about the role of the
ICC. The Review Conference offers a great oppattuor better understanding of the importance
of the ICC and its mission. Holding the Review Gaehce in Uganda will enable the Court to be
better appreciated by the people to whom it mattewst. Fully aware of the important role civil
society, in particular the Coalition for the ICQays in outreach and other activities of the Court,
Uganda intends to work towards broad participatibaivil society.

My Foreign Minister will be prepared to formallyomfirm the binding nature of the

contemplated Memorandum of Understanding with mkdgarthe application, mutatis mutandis, of
APIC in relation to the preparation for and attemaaof the Review Conference.
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Distinguished Delegates,

Uganda continues and will continue to play her stactive role in promoting the
universality of the Rome Statute, as it has doneugih the ratification of APIC and commits to do
through the expeditious enactment of the implemegnliigislation. Uganda will actively, through
all available means, spread this message to othtwsIarties.

Allow me to reiterate that in Uganda, the ICC wallways have a steadfast, reliable,
unwavering and committed partner. On behalf ofGlowernment and people of Uganda | welcome
you all to the Pearl of Africa.
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Annotated list of itemsluded in the provisional agenda
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Report of the Committee on Budget amdace on the
work of its tenth session

Report on appropriate resources faarfaial investigations
under the Court’s legal aid programme

Report of the Court on options for outging translation
work

Report of the Court on Human ResourPeselopment of a
Human Resources Strategy: Progress Report

Report on budget performance of theritional Criminal
Court as at 31 March 2008

Report on programme performance of bhiernational
Criminal Court for the year 2007

Report on programme performandeth® International
Criminal Court for the year 2007 — Addendum
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Criminal Court for the year 2007 — Addendum

Proposed Programme Budget for 200heflInternational
Criminal Court

Proposed Programme Budget f@926f the International
Criminal Court - Corrigendum

Proposed Programme Budget @0 of the International
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Proposed Programme Budget f@926f the International
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ICC-ASP/7/23/Add.1
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Financial statements for therigge 1 January to 31
December 2007 - Corrigendum

Trust Fund for Victims financial statents for the period 1
January to 31 December 2007

Interim report on different legal aidechanisms before
international criminal jurisdictions

Report to the Assembly of States Bartin the activities
and projects of the Board of Directors of the Treshd for
Victims for the period 1 July 2007 to 30 June 2008

Report on budget performance of therirational Criminal
Court as at 31 August 2008

Report of the Committee on Budget &mthnce on the
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Report of the Committee on Budged Finance on the
work of its eleventh session - Addendum

Report of the Committee on Budgad Finance on the
work of its eleventh session - Addendum
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Proposed supplementary budget - pagar trial activities
- The Prosecutor v. Jean-Pierre Bemba Gombo

Report of the Bureau on cooperation

Report of the Bureau on the Plan dfoacfor achieving
universality and full implementation of the Romeitite of
the International Criminal Court

Report of the Bureau on geographiegresentation and
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International Criminal Court

Report of the Oversight Committee dre tpermanent
premises

Report of the Oversight m@attee on the permanent
premises - Addendum
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Report on the activities of the Court
Report of the Bureau on the arreaiStafes Parties

Election of members of the Committee Budget and
Finance

Report of the Bureau on an independeuersight
mechanism

Report of the Bureau on the stratptianing process of the
International Criminal Court

Report of the Bureau on family vidds detainees

Report of the Bureau on the differen@chanisms for legal
aid existing before international criminal juristibims

Report of the Bureau on the assessofetfte Regulations
of the Trust Fund for Victims

Draft resolution of the Assembly ofafes Parties on the
proposed programme budget for 2009, the Contingency
Fund, the Working Capital Fund for 2009, scale of
assessments for the apportionment of expenses ef th
International Criminal Court and financing apprepions

for the year 2009

Draft resolution. Amendment to thendicial Regulations
and Rules

Draft resolution. Amendment to thelé&uof Procedure of
the Assembly of States Parties

Draft resolution. Amendment to thelé&uof Procedure of
the Committee on Budget and Finance

Draft resolution on the venue of Beview Conference
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Draft ResolutianStrengthening the International Criminal
Court and the Assembly of States Parties

Draft report of the Credentials Cortiee

Draft report of the Assembly of Stafearties to the Rome
Statute of the International Criminal Court
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Special Working Group on the Crime of Aggression

ICC-ASP/7/SWGCA/CRP.1 Draft report of the SpeciabMing Group on the Crime of
Aggression

ICC-ASP/7/ SWGCA/1* Report of the Special Workingo@p on the Crime of
Aggression

Working Group on the Programme Budget

ICC-ASP/7/WGPB/CRP.1 Draft report of the Workingo@p on the Programme
Budget for 2009 of the International Criminal Court

ICC-ASP/7/WGPB/1 Report of the Working Group on fhaegramme Budget
for 2009 of the International Criminal Court

Working Group on the Review Conference

ICC-ASP/7/WGRC/INF.1 Interim report of the focalipbon the review of the Rome
Statute

ICC-ASP/7/WGRC/INF.1/Add.1 Interim report of thecd point on the review of the Rome
Statute - Addendum

ICC-ASP/7/WGRC/CRP.1 Draft report of the Working oGp on the Review
Conference
ICC-ASP/7/WGRC/1 Report of the Working Group on Review Conference



