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Introduction

1. At its third, fourth and fifth sessions, the Assembl\Gtdites Parties to the Rome Statute
of the International Criminal Court appointed a focal poimthe issue of the Review Conference
under article 123 of the Rome Statute. The role entails aesn@ point of reference for
delegations having thoughts on the Conference. Referenceade to the focal point’s
preliminary paper of 21 November 2006 (ICC-ASP/5/INF.2) onates and options.

2. This progress report is submitted to the sixth sessiahefAssembly on the basis of
further intersessional contacts concerning the prepardtotise Conference.

3. It should be noted at the outset that significant acdeaiiave been made by the New
York Working Group in 2007, under the able guidance of Mr. Sihaglvhgo (South Africa),
notably with regard to the finalization of the proposedtdnales of procedure of the Review
Conferences. The Working Group has made proposals to teauur this regard.

Contacts made since the fifth session of the Assemlai/States Parties

4. States have been encouraged to present proposals and to providesitpuhe scope,
timing, duration and venue of the Conference, so as to enatbiégncdecisions to be made at the
sixth session of the Assembly.

5. To this end, open-ended consultation meetings were m&ew York on 15 June and in
The Hague on 4 July 2007. Furthermore, the focal point sésitea dated 8 June 2007 to the
heads of the legal departments of the foreign ministfiedl States Parties to the Rome Statute,

" Director General of the Legal Department of the Royaiégian Ministry of Foreign Affairs, focal point
of the Assembly of States Parties to the Internation@hi@al Court on preparations for the Review
Conference under article 123 of the Rome Statute. The opiexmessed in this paper are informal,
tentative elements that do not represent the vievanpfgovernment, but are intended to facilitate further
exchanges.
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inviting comments by 1 October 2007. He asked for the letiee toansmitted, as appropriate, to
other colleagues or authorities, to the extent thatsthesiis dealt with by the latter.

6. In most cases, observations have been conveyed orally anchaflfy. Few States have
conveyed written comments. A number of States provided gewiesa$, without attribution.
Against this background and after careful considerationfdbal point has chosen to reflect
general views, rather than identifying the views of anyi@ddr States. The focal point is most
grateful for expressions of support and for all input reckimehe course of the consultations.

7. It should be added that a number of States and membergilcfociety, including the
Coalition for the International Criminal Court (CIC®gve devoted resources to contributing in a
constructive way to preparatory discussions on the futureit@$oof the Review Conference.
Particular reference should also be made to the inienadiconferences organized by the Italian
Government in Torino in May 2007 and by the Canadian and Mexaavernments in Mexico
City in August 2007. Such initiatives have contributed to erdgmnalysis of and dialogue on
issues relevant to the Review Conference.

8. It is essential that preparations move forward on asparent basis and in a spirit of
consensus. Various briefings have therefore also been maldiavant international bodies,
including before the Legal Advisers’ Meeting in New Y,oduring the ordinary session of the
General Assembly of the United Nations, in October 2007.

General impressions — broad agreement on fundamental aims

9. The approaches made to the focal point confirm a deep corentitoy States Parties to
the aims and integrity of the Rome Statute. There is bsopdort for the proposed goals of the
Review Conference of strengthening the Court and protetienmtegrity of the Statute.

10. At the same time, it is acknowledged that the Court has inesxistence for only a few
years. Key procedures have not yet been implemented. Thikntited the empirical basis for
any discussion of amendments in important areas. A keys felsould therefore be on what the
Review Conference could usefully do in order to enhanceptimeiples and purposes of the
Statute and support for the Court.

Timing of the Review Conference

11. Article 123 of the Statute provides that “the Secretary-@érd the United Nations
shall convene” the first Review Conference seven yearsthéierntry into force of the Statute. A
large number of States favour a pragmatic approach tag txact timing of the Conference, on
the basis of invitations to be sent by the Secretary-Gleinealy 2009. There is a broad wish to
schedule the Conference in such a way as to avoid overlappihgegular sessions of the
United Nations General Assembly and of the Assembly deSarties. Holding the Conference
in the first half of 2010 may also permit the new BureauhefAssembly, which is to be elected
for a three-year term at the end of 2008, to finalize pegjoass in 2009. Moreover, there is broad
support for allowing time for focused preparatory work ¢ocarried out in connection with the
session of the Assembly of States Parties in late 2009.

12. The focal point therefore recommends that the AssembBtaties Parties decide at its
sixth session that the Review Conference be held duringr¢héalf of 2010, on the basis of
invitations to be issued by the Secretary-General oflithieed Nations in July 2009.
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13. The exact timing of the Conference will have to be estadddl in consultation with the
host country or international organization, taking tcount availability of conference facilities.
This has a bearing on the need to clarify as soon adfsotst venue for the Conference.

Particular role of the eighth session of the Assemblgf States Parties (2009)

14. Preparations during the eighth session of the Assemblyn&809 will be important.
Pursuant to article 121, States will for the first tinawdnthe right to propose amendments to the
Statute as of July 2009. A prior consideration for 2009 is thesild be useful to identify
proposals that enjoy broad support and could usefully be coedidé the Review Conference.
While respecting the terms of the finalized draft rulespofcedure, several States favour
confining consideration of amendments at the Conference iseffroposals with a broad
majority of support among States Parties. A preliminasgudision in 2009 would, in any case, be
useful in gauging whether underlying proposals are well foundddn assessing to what extent
consensus may emerge at the Conference.

15. Prior consideration of any proposals for amendments maybalparticularly useful with
a view to refining or streamlining proposals. Furthafting may be particularly useful where
different proposals are made on the same subject.

16. There is broad support for devoting time as describedina2809 to ensuring that the
Review Conference is as well prepared as possible.

17. There is no provision in the finalized draft rules of procedirthe Review Conferences
(rule 49) for a cut-off date for submission of proposed amentsnto the Conference. Nor is
there any provision obliging States to submit any proposalsafoendments for prior
consideration by the Assembly. However, the focal point isidemf that States have fully
understood the need to ensure that proposals enjoy the broadsstepsispport in order to be
usefully considered at the Conference. It may therefereasked whether certain guidelines
should be issued, recommending prior consideration of any ggdpmmendments at the eighth
session of the Assembly of States Parties, in 2009.

18. Against this background, the focal point recommends tti@tAssembly indicate at its

sixth session that proposals for amendments to be cordiglettee Review Conference should be
discussed at the eighth session of the Assembly oésSearties, with a view to promoting

consensus and a well prepared Review Conference. Congiderafly be given to issuing

appropriate guidelines to this effect.

Duration of the Conference

19. Consultations have shown broad support for making a recommendattbe duration of
the Conference, not least for planning and budgetary purposes.

20. There is broad support for a duration of 5 to 10 workingd8pme States have indicated
that they believe that five days should be sufficient, understand the need to maintain some
flexibility at this stage in the planning — and can coogetly support maintaining a window of 5
to 10 working days. Other States have indicated that tlfeydwsupport a number of working
days closer to 10 than 5, also taking into account thd faegeneral statements. The exact
duration will necessarily depend on final decisions on sesmgkcontents. But for a number of
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practical purposes it will be necessary to plan for asteaperiod of time, while allowing for
some flexibility.

21. Against the above background, the focal point recommendshilmaisisembly decide at
its sixth session that the duration of the Conferendeéoeib — 10 working days.

Scope of the Conference

22. Article 123 of the Statute provides that the Review Conferestwall “consider any
amendments to this Statute. Such review may include, budti§imited to, the list of crimes
contained in article 5”. Moreover, the Conference mayuthelamendments to provisions of an
institutional nature in accordance with article 122 of $t@tute. It should be noted that there is
only one legally mandatory review to be carried out at tiseReview Conference. This concerns
the transitional provision in article 124 on deferred acceptanhgeisdiction of the Court for war
crimes. With this sole exception, it is entirely up e States Parties to decide whether other
provisions will be reviewed at the Conference.

23. Although Court officials could propose amendments, the Qmstyet to complete a full
cycle of a trial, and at this stage there is thereforbasis for assuming that such proposals might
be forthcoming.

24. Resolution E of the Final Act of the Rome Diplomatic Coaifee recommended that a
Review Conference should consider the crimes of terroanch drug crimes with a view to
arriving at an acceptable definition thereof and their imgciugn the list of crimes within the
jurisdiction of the Court. Paragraph 7 of resolution F providatighoposals should be submitted
to the Assembly of States Parties “at a Review Conbéere with a view to arriving at an
acceptable provision on the crime of aggression for inclusigherStatute. It should be noted
that the crime of aggression is given particular priorigymay be gathered from its inclusion in
article 5 of the Statute and from the work currently beiagied out by the Special Working
Group on the Crime of Aggression, both in the course of wargessions of the Assembly of
States Parties and during intersessional discussionsrabeltegations have indicated to the
focal point that the outcome of this ongoing work will provéoéovery important when setting
out the agenda for the Review Conference.

25. In general, the criteria set out in article 121, paragr8ps/, of the Statute are decisive
with regard to the assessment of what amendments magidpeed — as confirmed in the draft
rules of procedure of the Review Conferences. For all pedgburposes, only proposals that
command very broad support and which are considered almosmgrsus as being “ripe for
inclusion” can be included in the Statute.

26. In order to ensure genuine discussion, especially wihrdeto the crime of aggression,
several delegations have indicated the need to avoid settiifigisdr deadlines for their
consideration. At the same time, those delegations have tiedithat States should do their
utmost to ensure that proposals concerning the crime oésgign enjoy the broadest possible
support.

27. Consultations have shown broad agreement that varioustothes besides article 124
and the crime of aggression should be discussed at thenR€uigference but only if they have
broad support among States. With this in mind severalsStatee indicated that the scope of the
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Conference with regard to amendments should be limite$eRrng the integrity of the Statute
is deemed primordial.

28. Support has been expressed for not having an exclusive focus on ang)dihe

number of which should have no bearing in determining the suafethe Conference. Other
matters which have also been referred to include thecwtbg of strengthening the Court,
contributing to the universality of the Statute, conducting odkre@romoting international
justice and enhancing cooperation with States and otteenational institutions.

29. The Review Conference will not least play an importafe in projecting to the outside
world an image of the present stage of development ofdbet @nd of a broad consensus among
States Parties with regard to international crimjuastice. In practice, this will also, and not least,
be an occasion for a “stocktaking” of internationairgnial justice at a time when the completion
strategies of the International Criminal Tribunals fordRda and the Former Yugoslavia, as well
as of the Special Court for Sierra Leone, are well undsgrt

30. The key success criteria for the Conference may therdiare less to do with
amendments to the Statute than with what kind of overallsages is conveyed to the
international community at large about international crahjustice through the holding of the
Review Conference.

31. The focal point agrees with those delegations that hedieated that by stocktaking one
does not necessarily mean a general debate that could thawve piace at a session of the
Assembly of States Parties. On the contrary, there rmayinstance, be scope for hearing
authoritative speakers representing: (i) internatiomahical justice institutions, against the
background of completion strategies well under way; (ii)omatii investigative and prosecution
authorities with experience in transboundary cooperatmmsistent with the principles of the
Statute; (iii) feedback from conflict areas that have bemkefrom the work of criminal justice
institutions, with a view to identifying contributions arebécies of the latter, as well as any
“lessons learned”; and (iv) considerations of the clos¢ioakhip between sustainable peace and
justice, for example as highlighted by social scienasis historians.

32. Needless to say, civil society - including, as appropriaaa;governmental organizations
from conflict areas - will play no less a role in contribgtito the success of the Review
Conference than it has in promoting the development and ddeismh of international criminal
justice to end impunity for mass atrocities. It shoulcféed that national prosecution authorities
specialized in international criminal justice as welladiser international institutions may also
provide important input to the Conference.

33. Such stocktaking may benefit from a sustained focus on aoroet document, i.e. a
concrete declaration or summary of conclusions. From indisatfrom civil society and
governments alike it appears that compliance, through adeptadeal legislation, prosecutorial
resources and full cooperation with the Court could be topycs for consideration. Less
important than the form of such an outcome document wmeilits concrete relevance in terms of
key priorities and the state of international criminetice in 2010.

34. The focal point recommends that the Assembly indicatésasixth session that, in
addition to a focus on amendments that may command very bpoaférably consensual,
support, consideration should be given to a stocktaking asilEbcabove, allowing for a
relevant and topical discussion, open for represeetabf civil society to provide input.
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Venue for the Conference

35. There are in principle three options as to the venudh®rReview Conference: New
York, The Hague or a third venue. The first locatiofersf conference facilities where most
States are represented. The second has been the ventneetorsessions of the Assembly.
Regarding a third venue, a kind offer has been made b§akernment of Uganda to host the
Conference.

36. Regarding this matter, States have in consultationsowed the offer of Uganda since it
could help to promote outreach in the region and could hpesitve impact on the relationship
of the Court with civil society and victims. However, iimg Group members have requested
additional and detailed information on the exact conditions obffiee by Uganda, especially in
terms of security, accommodation, capacity for delegatiomsgdia and civil society, etc.
Furthermore, it was noted that since not all Statesegmeesented in Kampala, or in any other
third venue, travel costs would be high for many delegatand the number of delegates per
State might thus be more limited than at other veresgcially for developing countries. In this
connection, the possibility of creating a trust fund or othechranism to assist in facilitating the
attendance of delegations has also been raised.

37. Finally, the Working Groups have also been of the viewnthiatimum criteria for a State
to host the Review Conference should be prepared. JRatties might also wish to consider
taking part in a visit to a possible third venue.

38. The focal point would like to highlight that civil societfiould be ensured possibilities of
participation in any venue to be chosen by the Assembly. MoreStates Parties will benefit
from reflecting on how outreach can best be achieved to peatmetobjectives referred to above
with regard to the scope of the Conference.

Final reflections

39. It is apparent that a lot of preparatory work remainse@arried out. However, all States
have demonstrated a constructive approach by focusing on whdienteth useful and realistic
for planning purposes.

40. While there is no legal obligation to convene further Revimmferences afterwards, and
although amendments may be adopted later without holding sudfer€aces, it may for the
sake of good order be noted that article 123 of the Stadutenambiguous. Other Review
Conferences may be convened at any time thereafter, on tlsedbasajority decisions by the
States Parties. The first Review Conference must thereifolr be prepared on the basis of any
misperception that this “would be the last opportunitgddress a particular issue”.



