Cour

Pénale 4
Internationale \‘;@

N\
International =
Criminal

Court

A;/

L

~

Bureau du Procureur

==

/
0

Office of the Prosecutor

Transcript

Second public hearing of the Office of the Prosecutor

NGOs and Other Experts
New York, 18 October 2006

Chief Prosecutor Luis Moreno-Ocampo

Your excellencies, ladies and gentlemen,

Thank you for your attendance this morning. Thank you to the CICC for organizing this
meeting. We are presenting our report on the last three years of activity of the Office of the
Prosecutor and our Prosecutorial Strategy for the next three years. This Prosecutorial Strategy is
part of the strategic plan of the court.

Today we launch a dialogue with states representatives in New York. We are also consulting
civil society. We propose to use the same format that we used at the first public hearing, which
was held when I had just taken office in June 2003.

We will present a brief summary of the documents after which we will take comments. This
format allows us to respect your ideas as well as the independence of the Office of the
Prosecutor.

At the end of October we will review our documents in light of the comments received.
You will receive an amended version of the same documents in order to facilitate
your deliberations at the ASP.

The process is designed to align expectations without compromising the independence of the
Office of the Prosecutor.



The Three Year Report

The report details the activities performed during the Office of the Prosecutor’s first three years,
the challenges faced and the rationale upon which the decisions and strategies of the Office
were based.

During these three years, the Office focused on the selection, investigation and prosecution of
its cases.

The first challenge the Office faced was: how to begin ICC cases?

We had to dissipate fears that the Court would have no cases or that the Office would begin
frivolous prosecutions.

There are two distinct aspects to consider:
o first, how to select situations to investigate, and
o second, what method to use to trigger the jurisdiction of the Court.

In selecting its situations and cases, the Office is guided by the standard of gravity as mandated
by the Rome Statute. The situations in the Democratic Republic of the Congo (“DRC”) and
Northern Uganda were the gravest admissible situations under the jurisdiction of the Court,
and the situation in Darfur, the Sudan, also clearly met the gravity standard. The Office
understands concerns about a geographic focus, but regional balance is not a criterion for
situation selection under the Statute.

With regard to triggering cases, while the proprio motu power is a critical aspect of the Office’s
independence, we adopted a policy of inviting voluntary referrals from states to increase the
likelihood of important cooperation and support on the ground.

The second challenge faced by the Office was how to conduct investigations into situations of
on-going violence, where even traveling to the areas in question may be impossible, or where
the territory suffers from a collapse of functioning institutions. The Office had to learn how to:
approach the possible witnesses without exposing them; identify safe sites for interviews; and
secure discreet transportation for investigators and witnesses. In addition, the Office had to
communicate effectively with witnesses in different languages, some of which have no
corresponding words for the legal terminology required for the interview. In Northern Uganda
there are four local languages, Acholi, Lango, Ateso and Kuman, and in Ituri district of the DRC
there are three, Lendu, Linghala and local Swahili, while in Darfur there are four, Fur,
Zaghawa, Massalit and local Arabic. Because there are few qualified professional translators,
finding persons with the appropriate skills and background required exceptional efforts.
Conditions on the ground for investigators are typically quite difficult.

Two measures to meet the challenges presented by these exceptional difficulties were to reduce
the length and scope of the investigation.

In this regard, the Office adopted a policy of focusing efforts on the most serious crimes and on
those who bear the greatest responsibility for these crimes.

Page 1



Determining which individuals bear the greatest responsibility for these crimes is based on the
evidence that emerges in the course of an investigation. Moreover, the Office also adopted a
“sequenced” approach to selection, whereby cases within the situation are selected according to
their gravity.

The office succeeded in collecting evidence of massive crimes in a short amount of time, and
getting arrest warrants issued. It took the Office 10 months to file a broader but still focused
arrest warrant request in the Uganda situation against 5 LRA commanders, while 18 months
were needed for the more narrow arrest warrant in the Lubanga case in the DRC. The level of
cooperation and the conditions under which the Office needs to operate impact heavily on the
speed of the investigation.

In principle, incidents are selected to provide a sample that is reflective of the gravest incidents
and the main types of victimization. In Northern Uganda, for example, the Office selected six
incidents out of hundreds that occurred and charged the five top leaders of the LRA with
crimes against humanity and war crimes.

Sometimes, however, there are conflicting interests which force the Office to focus on only one
part of the criminality in a particular conflict. In the situation in the DRC, for example, the
Office decided in its first case to focus on the crime of enlisting and conscripting children under
the age of 15 and using them to participate actively in hostilities.

The decision to focus on this crime was triggered by the possible imminent release of Thomas
Lubanga Dyilo in DRC. Therefore, after careful consideration of the evidence gathered, the
Office decided to limit the charges to those mentioned.

The approach used in the selection of incidents and charges assists the Office in reducing the
number of witnesses called to testify. This is one of the measures taken to address the security
challenge. Additionally the Office, together with the Victims and Witnesses Unit and the
Security Section, developed plans to adequately protect witnesses and ICC Staff.

With regard to the Darfur situation, the Office has been able to successfully investigate the
crimes allegedly committed in Darfur without going to Darfur.

In addition to a moral obligation, the Office is under a legal duty to protect victims and
witnesses under articles 54.1 (b) and 68.1 of the Statute. The absence of a functioning and
sustainable system for their protection continues to prohibit an effective investigation inside
Darfur. The Office has therefore collected in more than 15 different countries evidence of crimes
alleged to have occurred in Darfur.

It is the belief of the Office that effective justice should be delivered to the victims of the crimes
in Darfur either at a national level, where the domestic authorities are genuinely prosecuting
those most responsible for the most serious crimes, through the ICC, or via a combination of
domestic and international mechanisms.
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The third challenge faced by the entire Court is how to execute arrest warrants. This is perhaps
the most critical issue of the system created by the Rome Statute. Under the Statute, it is the
States Parties that bear the responsibility for arresting suspects and delivering them to the Court
for prosecution.

The Court was able to effectively address this challenge in the Thomas Lubanga Dyilo case
because he was already in custody, but more assistance is needed to enforce the outstanding
arrest warrants. Arresting Kony and other LRA leaders is the biggest challenge for the States
Parties.

The Office is now in the process of litigating numerous pre-trial issues and is ready to go to
trial. The confirmation hearing of Thomas Lubanga Dyilo is scheduled for 9 November.

The Office is ready to transition to its next phase. The Court is becoming a more complex
organisation in which judges will issue rulings, victims will participate in proceedings and, in
due course may receive compensation, and States Parties” support will be needed in all areas,
notably in securing suspects against whom arrest warrants have been issued.

Until this work has begun in earnest and several trials have been concluded, it will be too early
to truly measure the impact of the Office. Instead, this report provides a comprehensive
resource by which to follow what the Office has accomplished thus far.

Mr. Richard Dicker, Human Rights Watch

On behalf of my organization, Human Rights Watch, I want to express deep appreciation to the
prosecutor for convening this public discussion on the practices and policies of his office. We
believe the regular substantive exchange of views focused on the Office of the Prosecutor’s
(OTP) work is crucial in providing the office with necessary, constructively critical feedback.
We think it is important for the office to engage the court’s stakeholders in dialogue over its
work and we are grateful to you, the prosecutor, for scheduling the time to allow us to weigh in.
Human Rights Watch has worked hard for three years to assist the OTP in its investigations,
and I will focus my remarks on policy issues raised in the prosecutor’s activities paper with
some reference to the situations where investigations are ongoing. These policy issues are
anything but academic; they have real life consequences for lives on the ground. But before
doing so, I want to offer three overarching comments.

1. Objective Difficulties
In assessing the OTP’s work it is absolutely necessary to ground our appraisal squarely in the
objective challenges the office has faced and will continue to face. Any assessment of the work

of the OTP must be rooted in the realities of a fledgling system of international justice
struggling to gain ground on a landscape dominated by the prerogatives of state sovereignty.
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On page 7 the prosecutor’s report vividly depicts some of those difficulties. I suspect this is only
skimming the surface of the challenges the office faces daily, challenges that could easily
consume a filmed version of Mission Impossible IV, V, and VI.

2. Maximizing Impact

A key lesson learned from the experience of three ad hoc tribunals over the last 15 years is that to
fulfill its mandate, the OTP must, of course, conduct efficient investigations as well as fair and
orderly trials. But as difficult as these objectives are, taken together, they are not enough for the
office to be effective. Because the International Criminal Court (ICC) will be trying only
relatively few cases in each country situation, we believe the OTP needs to maximize the impact
of its cases among the communities most affected by the crimes. That means making the
charges, the pre-trial proceedings, the participation of victims in the proceedings, the trial, the
verdicts and any sentences understandable and meaningful in the communities where the
crimes occurred. We know, for example, that people in the refugee camps in eastern Chad
followed very closely the Security Council’s decision to refer the situation in Darfur to your
office. One crucial benchmark of the OTP’s success is whether these same people sense the
workings of the rule of law through the warrants you seek, the accused you charge, and the
trials you lead.

Admittedly, this is new territory for an international criminal court seated hundreds, if not
thousands, of miles from the communities where the crimes occurred, but it is a direction
clearly dictated by the practice of the second generation of international criminal tribunals.

3. Accomplishments

During an occasional slow moment at the Rome Diplomatic Conference eight years ago, I
remember discussions about whether after all the effort to create “a court worth having,” the
ICC would ever get any work to do. It is striking and impressive that a few years after the
election of the prosecutor, the office is carrying on investigations in three situations that bear
out the underlying rationale and necessity for creating the court. With the steep, ongoing
challenge of obtaining cooperation from States Parties, some non States Parties, international
organizations and agencies, the office has gone forward with investigations in situations scarred
by the mass murder of innocent civilians, the widespread use of rape as a weapon of war or
intimidation and the forced displacement of whole populations on the basis of their ethnicity. It
has obtained six arrest warrants and taken custody of one accused. Moreover, the office is
working out policies to guide its important and difficult work. This real progress bears out the
expectations of those who worked so hard to create this court and those who look to it to help
end impunity for the most serious crimes. Thank you.

Now I want to focus on three outstanding concerns from the paper.
4 Voluntary Referrals

The activities report (page 7) states that “while proprio motu power is a critical aspect of the
Office’s independence, the prosecutor has adopted the policy of inviting voluntary referrals by
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territorial states.” Human Rights Watch is not troubled by the voluntary referral of situations
where the other criteria of the Rome Statute are satisfied. There are, indeed, advantages
associated with conducting investigations in situations which have been self-referred. However,
to ensure consistency with the important criminal justice principles of independence and
impartiality that are rightly emphasized in a draft policy paper on selection of situations and
cases, we believe it is essential to see the real dangers in this emphasis — dangers to the
perception of the independence and impartiality of the office. There is the risk that the OTP —
and as a result the court as a whole — may be perceived as a tool in the hand of the referring
government. This, of course, is linked to the weaknesses of the Rome Statute’s cooperation
regime. If the office is encouraging voluntary referrals, we urge making every effort to pre-empt
distorted perceptions regarding your mandate and, as they arise, to address them effectively.
This is one reason why the OTP needs an active, innovative communication strategy that is not
low profile but rather smart and focused. Indeed, the failure to address these challenges at the
early situation selection phase may have a detrimental, spillover effect on the perception of the
OTP’s independence and impartiality as it selects cases.

I want to say a word about the prosecutor’s proprio motu authority. The reason that the like-
minded states and NGOs fought so tenaciously for proprio motu authority in Rome is that it is
essential in empowering the ICC prosecutor to fulfill his mandate. We understood at the time
that without proprio motu authority the OTP would be little more than the executor of the wishes
of states. In a word, the OTP would be merely a tap that states could turn on and of as they saw
fit.

Proprio motu authority will be necessary to enable the prosecutor to fulfill his mandate where
egregious crimes have occurred and where the other triggering mechanisms of the Rome
Statute are not available. We believe this authority is a vital guarantor of prosecutorial
independence. Moreover, the prospect of its use, which will, of course, raise cooperation
problems of its own, will reinforce the OTP’s actual and perceived authority. It will give muscle
to the policy of positive complementarity. To foreswear its use as the report does on page 7
needlessly reduces the prosecutor’s authority. And I might ask, to what end?

5. Sequencing

Our concerns about impartiality and independence also arise in conjunction with what the
report describes on page 8 as a policy aimed at reducing the length and scope of the
investigation: that is “the sequenced approach to selection.” From the office’s practice to date,
we understand sequencing to mean that after completing an investigation of a particular case, it
will then begin to investigate another set of individuals. We can appreciate that in some
instances, for practical reasons, it may be necessary to conduct investigations sequentially.
However, we are concerned that the formal adoption of this approach as a policy may have
additional negative implications for the perception of the prosecutor’s impartiality. For
example, in the DRC, we note that while the office has executed an arrest warrant against the
leader of the Union Patriotique Congolaise, a prominent Hema-based militia group, to date, no
arrest warrants have been sought for the leaders of the Lendu-based militias, despite their
suspected involvement in a number of serious crimes, nor against senior political figures in
Kinshasa, Kampala or Kigali who backed the crimes. While we expect the office may soon seek
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such warrants against Lendu leaders, our recent field research in eastern Congo indicates that
the absence of warrants against the Lendu leaders has led to a strong perception within the
Hema community and others that the ICC is carrying out “selective justice.” In a word, we fear
there is a price in elevating a necessity-driven approach—“sequencing” —into a policy and that
price comes at the expense of the perceived impartiality of the OTP. Thus, we urge further
consideration of the implications of a sequential investigative policy, and here, once again, I
want to underscore the role of effective communications.

In this regard, we believe that sufficient, high-quality staffing is a pre-condition to achieving the
desired results. Thus, we urge avoiding an a priori preference for investigative configurations.
The determination of staffing needs, of course, should be rooted in what is actually necessary to
carry out focused, but nonetheless extremely complex and difficult investigations in remote,
insecure regions. In a word, there is no “one size fits for all” for investigative staffing — Congo is
not Uganda which is not Darfur, nor Afghanistan nor Colombia.

6. Those Who Bear the Greatest Responsibility

As my last point I want to address the policy issue raised on page 7 — the focus on “those who
bear the greatest responsibility” for the most serious crimes. The Rome Statute refers to
“perpetrators of the most serious crimes of concern to the international community as a whole.”
The scope of potential accused is therefore broad and flexible. The term “those who bear the
greatest responsibility,” as we know, comes from the statute for the Special Court for Sierra
Leone which faced a very different reality as a temporary court with a three year mandate. It’s
worth noting that the term “those who bear the greatest responsibility” is not mandated by the
Rome Statute.

Having said that, I want to stress that we agree with the substantive gist of the paper’s proposal
— targeting those accused at the highest levels in government and among insurgent armed
groups. In identifying suspects for prosecution, Article 27 of the Rome Statute gives the office
the authority it needs. This provision states that official position is irrelevant and that “a person
shall not be exempt from criminal responsibility based on his or her official capacity as a Head
of State or Government, etc....”

What is the “value added” of proclaiming as a policy a power that the Rome Statute gives
anyway? Practically, by announcing this limitation on the scope of your investigation, you
lessen the potential deterrent effect of the OTP by signaling to other perpetrators that they
needn’t fear the ICC prosecutor. We believe it’s crucial to underscore the statutory mandate to
bring the most senior officials to justice in practice. Our thought, in agreement with your stated
objective, is rather than announce a priori who will be investigated and who won'’t be, that you
let the arrest warrants you seek speak for themselves. This is particularly important, given the
questions that may arise about the perception of independence and impartiality in the selection
of situations and cases given the preference for voluntary referrals.
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7. Conclusion

Having followed the work of the office for three years, we note that important shifts in thinking
have taken place. We have seen real changes in the conceptualization of the “interests of justice”
provision in Article 52. OTP thinking over the “peace and justice” interface that has come to the
fore in Uganda has evolved. The recent draft of the OTP’s policy paper on this subject reflects a
development which we welcome. The same developmental process occurred regarding OTP
thinking about field presence. Early discussions with the OTP suggested that field offices were
not envisioned as necessary. It was thought that it would be possible to conduct “drive
through” investigations without having an ongoing field presence in the situation countries.
There has been a welcome change in those views as well. We respectfully submit that to fulfill
its mandate and mission the office needs to be continuously subjecting its approaches to close
scrutiny and involving stakeholders in the process. As I have indicated this morning, we believe
further evolution is needed in several areas. We look forward to working with the office to help
bring them about.

Thank you very much.

Dr. Aryeh Neier, Director of the Open Society Institute

Thank you, it is a great pleasure to be here. I am an admirer of the work done by the Office of
the Prosecutor during the past three years. I would like to put in perspective my own thinking
on the subject. Many here like me were involved in the early stages in the effort to secure
international justice to deal with great crimes. In 1992, when efforts were started to create the
ICTY, we knew the effort to do justice internationally would be difficult, but I don’t think any of
us had an idea of the complexity. We had no idea of the competing considerations that would
arise. Even those who followed the development of the ad hoc tribunals did not foresee the
complexity that the work of the ICC would entail.

It has been many years since the call for the establishment of the ICTY, but only a blink of an
eye in historical terms. The distance we have come in that short period is remarkable.

In specifically addressing the report, I'd like to make explicit what I see as some tensions
between different goals of the Prosecutor as referred to in the report.

The Prosecutor rightly begins with the selection of cases according to gravity. To me there is no
question that he has addressed cases of the requisite gravity. But in saying that there is no
requirement for regional balance, the Prosecutor inevitably raises the question of the need for
regional cooperation which is also referred to in the report. If the cases arise in Africa, it is
crucial that African states should cooperate with the Office of the Prosecutor for the Prosecutor
to be able to conduct investigations. Also, to be able to make arrests the Prosecutor has to have
the cooperation of African states.
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Even if there is no requirement of regional balance, it is important for the Prosecutor not to
suggest by the selection of cases that there is special wickedness in Africa that makes the
Prosecutor focus on them. The OTP has to address the manner in which the Prosecutor conveys
to the public that there is no requirement for regional balance. The way he goes about this is
crucial as he has to maintain the likelihood of cooperation from African states.

Another tension involves the importance of building the prestige of the ICC on a global basis.
In the report, the Prosecutor refers to the importance of the preventive and deterrent impact
which seem related to building the prestige of the ICC globally. It is possible that the
Prosecutor could heighten the Court’s impact in terms of prevention and deterrence if he is
more outspoken with respect to cooperation by the various states where investigations are
taking place, and if he would publicly demand access and cooperation in the manner that the
ICTY prosecutor demands cooperation in making arrests.

Inevitably, however, this would create tension with the states whose cooperation is required.
How do you simultaneously heighten the deterrent element and at the same time secure the
cooperation that is particularly important during the infancy of the ICC?

I don’t know if there are solutions to these tensions. I do think they are built into the work of
the Office of the Prosecutor. However, I suggest that the fact that ICC has Darfur on the agenda
may force a change in approach. I don’t suggest that the situation in Darfur exceeds the gravity
of the situations in the DRC or Uganda; I wouldn’t want to rank those matters. But Darfur has
symbolic significance as far as world public opinion is concerned. Darfur is at the top of
everyone’s agenda as the most extreme situation of gross human rights violations. Because of its
symbolic significance, what the Prosecutor does in Darfur will shape opinion internationally of
the Office of the Prosecutor and the Court.

The Prosecutor doesn’t say so but as I read his report, when he says “effective justice may be
delivered to the people of Darfur”, it seems to me we are being told between the lines that he
expects to issue indictments in the not too distant future. Security concerns prevent the OTP
from going to Darfur but he thinks that he will be able to bring a case with evidence gathered
externally. The world will be watching at the appropriate time. Will the Prosecutor publicly
demand that the government of Sudan cooperate and turn over those who will be indicted?

My own suggestion is that the consideration about not antagonizing the African states should
not apply in this case. It is not primarily African states that defend Sudan; it is China and
Russia that are the principal apologists for Sudan.

I believe the Prosecutor should resolve those tensions by playing a more visible public role in
demanding cooperation in apprehending those who may be indicted by the ICC. At the same
time, I do not believe that there is one right answer to such questions. I believe there are
considerations we must explore. My own opinion is we should be grateful for the
thoughtfulness with which the Prosecutor is approaching these issues. We may differ in
proposing solutions but it is clear they are being approached in a most deliberate and careful
manner. This is the best guarantee that, over time, the ICC will fulfill our hopes and
expectations. Thank you very much.
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Dr. Benjamin Ferencz

Thank you Luis for inviting me to say a few words. As the oldest prosecutor in this business, let
me make a few overarching remarks.

The ICC is a New Creation:

We are dealing here with a fundamental change in world affairs that has never happened
before. The old notion of absolute state sovereignty is being replaced. A new international rule
of law is being debated in the United Nations. The illusion that sovereign states can be above
the law is being eroded by the creation of new international institutions that never existed
before. The ICC seeks to hold accountable national leaders responsible for massive crimes
against humanity and war crimes. Considering that we are doing something that has never
happened before, the ICC is doing remarkably well for trying to make reality out of what had
only appeared to be an unattainable dream. The fact that I am here now talking to the
Prosecutor of the International Criminal Court is a miracle. Richard Dicker had it right, it was a
mission impossible. The existence of the ICC proves that you can do the impossible; it just takes
a little longer. (And a lot of patience!)

Prosecutorial Performance and Strategy

Aryeh Neier commented on some of the difficulties faced in trying to make the ICC really
effective. I have read the Report on Prosecutorial Strategy and the plan seems reasonable. We
must remember that many major nations of the world have not yet joined the ICC. This Court
is operating under very different circumstances than Nuremberg. It does not have the power of
an army to support it. In Nuremberg it was easy; you could convict in two days including a
number of death penalty sentences. You can't do that anymore. The ICC is facing sovereign
states that are saying: "This is our war, leave us alone. Don't interfere in our internal affairs."
The principle of complementarity is written into the ICC Statute but that does not mean that
any State can by-pass and render the international court subservient.

The most immediate problem is to show the world, including states that don't support it, that
the Court is real and active and it is going to bring to justice the world's worst criminals. You
have started with the child soldiers case. I would have hoped that Genocide or Crimes against
Humanity or mass rapes would be put on the docket first but I realize that prosecutors must go
with the evidence on hand and that speed is now important.

Only Limited Objectives are Attainable

I should add here that at Nuremberg we indicted only prisoners who were readily available.
We selected only 22 defendants for what must seem the absurd reason that we only had 22 seats
in the dock. Sometimes justice has to be limited. The ICC is not going to bring to justice all mass
murderers. Today we will only take a sampling. But we can spread warning to all mass
murderers that they could end up in the dock. The ICC sampling will illustrate that the world
society of completely independent sovereign states is crumbling. No one is above the law. New
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information technologies enable everyone to look at the "Blackberry" held in his hand and know
immediately what is happening in China and elsewhere.

I welcome the news that there will be a trial in November. The public doesn't understand why
it took 3 years to start the first trial. In fact, it didn't take 3 years, it has been 60 years in the
making. Nations were not ready to relinquish sovereignty to any untried international tribunal.
This is now a newborn baby but nevertheless the public doesn't understand. It's important to
get going with the trials as soon as possible.

Conclusion:

NGOs need to recognize that the ICC is now doing all that is reasonably possible under difficult
circumstances. You have to have confidence in ICC's dedication and ability. And you need
patience. Top ICC leaders are having hearings all around to listen to your perspectives. I'm
sure that all constructive communications will be reasonably considered and appreciated.
Thank you.

Ms. Jutta Bertram-Nothnagel from Union Internationale des Avocats

I would like to make a short comment about the Prosecutor’s considerations of the gravity of a
case and ask a short question.

With regard to the evaluation of the gravity of the crimes, I would suggest a different matrix of
thought. The OTP report on the past three years does not sufficiently differentiate between
statutory reasons for the consideration of gravity and pragmatic reasons for the consideration of
gravity. Looking for example at p. 7, 8, 10 of the report, one can gain the impression that the
Prosecutor’s selection of the “gravest” cases is required under the Statute. You speak of a
“rigorous standard” under the Statute. Yet, Art.17 para.l (d) of the Statute says only that a case
is inadmissible if it is “not of sufficient gravity” [to justify further action by the Court]. Utmost
gravity, - looking for the gravest cases -, and sufficient gravity are not the same. In a sense, the
statutory inadmissibility standard of insufficient gravity is one of exception: The crimes listed
under the Statute are already considered to be “the most serious crimes of international
concern”. If all the elements of the definition of a crime under the Statute are fulfilled, one can
in general assume that this has been a most serious crime of international concern and a crime
of sufficient gravity. Nevertheless, states did not exclude the possibility that there may be
exceptional circumstances where sufficient gravity may be lacking. But again, sufficient gravity
is not as rigorous a standard as utmost or greatest gravity. If you were to interpret Art.17 para.l
(d) of the Statute repeatedly in your reports as requiring the selection of the “gravest” crimes,
you may over time establish this as the authoritative interpretation. Yet if utmost gravity comes
to be seen as a statutory requirement, it would mean that the defense could apply the same
interpretation and argue that the case is inadmissible because it is not the gravest.

With respect to pragmatic reasons for the consideration of gravity, i.e. thinking of all the
difficulties you are facing on the ground and the constraints of time and budget, obviously, the
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highest degree of gravity is a reasonable criterion for the necessary selectivity, but it is not the
only one. For example, you are saying that geographical considerations are not required under
the Statute. That may be correct in the literal sense, but the Statute is based on the principle of
global deterrence. If you were to look for ten years only at cases on one continent, you would
probably lose some of the deterrence on other continents. Similarly, deterrence is likely to
diminish with regard to the crimes under the Statute overall, if again and again only certain
types of crimes are selected for prosecution. In an ideal world, if you had all of the required
finances and staffing and state cooperation, quite naturally you would not feel so pressed to
select only the “gravest” crimes. Even with the constraints you are confronting, a priority goal
must be deterrence against all the crimes under the Statute and deterrence in each corner of the
world.

Apart from the difference between statutory and pragmatic reasons for the consideration of
gravity, I have one question. On p. 13, the report on the last three years talks about the
reduction of charges for Thomas Lubanga Dyilo due to time considerations. You say that you
will “defer investigation of other crimes until after his first trial”. As far as you may have been
referring in this regard to crimes of Thomas Lubanga Dyilo, I was pondering the rule of
specialty in Art.101 of the Statute. Article 101 para.l says, in short, that “a person surrendered to
the Court .... shall not be [prosecuted] ... for any conduct committed prior to surrender, other
than the conduct or course of conduct which forms the basis of the crimes for which that person
has been surrendered.” If you add in the future more charges, you may not necessarily run into
trouble with Art.101, but it is possible. I was wondering did you have consultations with the
state government before the reduction of the charges, about a possible waiver under Art.101
para.2 if you later pursue additional charges?

Ms. Jeanne Sulzer, Coordination of the FIDH Legal Action Group

The International Federation for Human Rights (FIDH) welcomes the opportunity given by the
Office of the Prosecutor (OTP) to comment on the recent reports of the Office of the Prosecutor
regarding the past three years and the planned strategy for the future.

FIDH was given an opportunity to give its views during the first public hearing of the Office
organized in The Hague a few weeks ago. Transcripts of the statement made by Antoine
Bernard, executive director of the FIDH are available online on the FIDH website
(www.fidh.org) and I will therefore not repeat the issues raised but rather focus on some
specific aspects of the strategy of the Prosecutor. My observations are both based on the practice
of the Office in the last three years and the set of guidelines that are to be found in the recent
policy paper for the future work of the OTP.

FIDH has a specificity amongst other very active actors of civil society that have an interest in
the International Criminal Court (ICC). Like many others, FIDH works towards achieving the
universality character of the ICC by promoting the Rome Statute in many countries, in
particular where still under represented, such as in States of the League of Arab States and in
Asia. FIDH also promotes the enacting of ICC national implementing legislation in order to
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pursue the enshrined principle of complementarity between domestic courts and the ICC which
transcends the philosophy of action of the ICC.

With its office in The Hague FIDH continues to actively monitor the work of all organs of the
Court, participating in working groups of the Coalition for the ICC (CICC), taking part in
experts meetings with different offices of the Court and closely following the work of the OTP
and the Chambers in the current proceedings before the Court.

FIDH also uses the Court to promote the fundamental right of victims of the most serious
crimes to have a judicial remedy before a fair and independent Court. To achieve that ambitious
objective, FIDH uses all levels of possible participation of victims before the Court. FIDH has
therefore been one of the first organizations to send information to the Prosecutor based on
article 15 of the Rome Statute regarding the situation in the Central African Republic, the
Democratic Republic of the Congo, Colombia and Ivory Coast. By doing so FIDH has been
actively promoting the use by the Prosecutor of its proprio motu power to decide to seek the
authorization of the Pre-Trial Chamber to open an investigation without the voluntary consent
of the State of nationality of the presumed perpetrator or the State on which the crimes have
been committed.

FIDH through its Legal Action Group has effortlessly supported the unprecedented rights of
victims to participate, be represented and seek awards of reparation at all stages of the
proceedings before the ICC. FIDH has purposely used rule 89.3 of the Rules of Procedure and
Evidence to transmit the first six victims” requests for participation in the history of the Court.
As many of you are aware, PTC I issued a landmark decision on January 17, 2006 authorizing
those six Congolese victims to participate in the DRC proceedings at the investigation stage.

Members of the FIDH Legal Action Group registered on the list of the ICC counsels now
represent, on a pro bono basis, those victims to make sure that their views and concerns are
being taken into account.

By promoting, monitoring and using the ICC, FIDH is, we believe, in a good position to
comment on the OTP reports submitted recently. The concerns expressed above seek to
continue the positive and constructive dialogue with civil society that has been promoted by the
OTP since the election of Luis Moreno Ocampo.

In that sense, FIDH welcomes the fact that many of the comments made in the last years have
been successfully integrated in the work of the Prosecutor and therefore reaffirms that
constructive criticism is seen has extremely important and valuable for the 141 member
organizations that FIDH represents around the world.

Again, FIDH is grateful to the OTP for the transparency of the ongoing process of exchange.

On the issue of voluntary referrals by State Parties and the de facto creation of a hierarchy
among the possible trigger mechanisms available to the Prosecutor
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Voluntary referrals by States Parties (referrals by the government of States on the territory of
which the crimes alleged have been presumably committed) before the ICC were not clearly
foreseen as such in 1998 when States negotiated the Statute in Rome. On the contrary, the
experience of regional courts such as the European Court for Human Rights led most States and
NGOs to believe that the mechanism underlying article 12 would not often be triggered. Indeed
most thought that it was uncommon at the international level to see some States triggering the
ICC for crimes committed on the territory of other States. Few believed or could have predicted
that article 12 would have been used to seek voluntary referrals to the Prosecutor by the States
themselves on whose territory the crimes were committed. On the contrary, the last three years
saw unexpected referrals by the governments of DRC, Uganda and the Central African
Republic, seeking investigations on the situation of their own countries or at least regions of
conflicts under their state's sovereignty.

FIDH believes, like the Prosecutor, that there may be some understandable positive aspects of
giving priority to voluntary state referrals over article 15 referrals using the proprio motu power
of the Prosecutor. One of the advantages is evidently the prima facie willingness of the