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Request by Uganda for inclusion of an additional item in the 
agenda of the thirteenth session of the Assembly 

1. Pursuant to rule 13 of the Rules of Procedure of the Assembly of States Parties , the 

Secretariat received a request by Uganda for inclusion of an additional item ‘‘Pension 
entitlements for former judges Bruno Cotte (France) and Professor Daniel N. Nsereko 

(Uganda)” in the agenda of the thirteenth session of the Assembly. The proposed additional 

agenda item has been submitted for consideration by the Bureau. 

2. Pursuant to rule 18 of the Rules of Procedure of the Assembly of States Parties , an 

explanatory memorandum is annexed hereto. 
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Annex 

Explanatory memorandum 

A. Introduction 

1. This item has been placed on the agenda of the 13th session of the Assembly of 

State Parties (ASP), following an order by the Administrative Tribunal of the International 

Labour Organization (“ILO”) to the International Criminal Court (“ICC”) to resubmit to the 

ASP a certain memorandum by Judges Bruno Cotte and Daniel Nsereko (“the concerned 

judges”) related to their pension entitlements. The concerned judges submitted the 

memorandum on 5 October 2010 to the ICC Presidency which, in turn, forwarded it to th e 

ASP. In the memorandum, the concerned judges requested the ASP to reconsider its 

decision of 14 December 2007 applying to them amended Pension Scheme Regulations 

(“new pension scheme”) retroactvely. The ASP did not conclusively deal with the request. 

The concerned judges then filed a complaint before the ILO, which, in its judgment of 9 

July 2014, ruled that “the complainants are entitled to have the Assembly complete its 

reconsideration of its December 2007 decision”;
1
 hence, the matter is being placed on 

agenda for that purpose.  

B. Election and commencement of term of office 

2. Judges Cotte and Nsereko were elected as judges of the ICC on 30 November and 3 

December 2007 respectively to replace judges who had resigned from the Court. According 

to regulation 9 (1) of the Regulations of the Court, “[t]he term of office of judges shall 

commence on the eleventh of March following the date of their election.” However, 

according to regulation 9 (2) of the same Regulations, “[t]he term of office of a judge 

elected to replace a judge whose term of office has not expired shall commence on the 

date of his or her election and shall continue for the remainder of the term of his or her 

predecessor.” Therefore the terms of office of Judges Cotte and Nsereko began on 30 

November and 3 December 2007 respectively; so did their rights, interests and obligations, 

including existing pension and other entitlements due to judges of the ICC.  

C. Retroactive Application of the New Pension Regulations 

3. At its third session in September 2004, the ASP adopted the Conditions of Service 

and Compensation of Judges of the ICC (“Conditions of Service”). The Conditions of 

Service included the Pension Scheme Regulations for Judges (“the 2004 Pension Scheme”). 

This was the scheme in place when Judges Cotte and Nsereko were elected and which, 

according to the law, should govern their pension entitlements. However, during its sixth 

session, on 14 December 2007, about two weeks after the election of the concerned judges, 

the ASP adopted the new pension scheme by which it drastically reduced the pension 

entitlements of the ICC judges.
2
 While exempting other judges who were already serving 

their terms of office, the ASP backdated the new pension scheme and retroactively applied 

it to Judges Cotte and Nsereko.   

4. The ILO has previously defined retroactivity as an effect which changes a person’s 

existing legal status, rights, liabilities, or interests from a date prior to its proclamation.
3
 In 

the present case, it is the amendment of the Pension Scheme of 2004 in troducing a 

substantial drop in the amount of pension that affects the interests linked to the legal status 

of the two judges.  

                                                                 
1
 ILOAT, 118

th
 Session, Judgment 3359. 

2
 Under the new pension scheme a judge would receive one-eighth of his or her annual salary, instead of one-half 

under the 2004 scheme. 
3
 ILOAT, 113

th
 Session, Judgement 3135, para. 19, citing Judgement 2315, para. 23; Judgement 2986, para. 14: 

“As the Tribunal has often stated, a provision is retroactive only if it effects some change in a person’s existing 
legal status, rights, liabilit ies or interests from a date prior to its proclamation, but not if it  merely alters the effects 

of this status or of these rights, liabilit ies or interests in the future.” 
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5. While the ASP has power to unilaterally amend the non-fundamental terms and 

conditions of employment of judges and staff, it is subject to certain limitations, including 

non-retroactivity of the amendments, lack of abuse in the exercise of this discretionary 

power and proper consideration of all the relevant facts.
4
 Retroactive effect of regulations 

has an “adverse effect on the legitimate regard for legal certainty”.
5
 

6. In the present case, the application of the 2007 amendment to the existing Pension 

Scheme of 2004 had retroactive effect on the conditions of employment of Judges Cotte 

and Nsereko, namely salary and allowances. But article 49 of the Rome Statute explicitly 

bars such action with respect to judges whose terms of office has already started. 

D. Article 49 of the Rome Statute 

7. Article 49 states that “[t]he judges [of the ICC] shall receive such salaries, 

allowances and expenses as may be decided upon by the Assembly of States Parties. These 

salaries and allowances shall not be reduced during their terms of office .” The rationale 

for this provision is the protection of the independence of judges. The ILO, in its judgment 

at paragraph 29, underscores the importance of this point thus (emphasis added):  

As the complainants point out in their pleas, fundamental protections of the type 

in Article 49 are a common feature in many democracies with independent 

judiciaries. They exist to preserve and protect the independence of the judiciary; 

they do not exist to benefit individual judges , notwithstanding that they have that 

effect. Of course the facts of this case may be thought to reveal or raise a 

technical argument in circumstances where the complainants either were or ought 

to have been aware that they were being elected as judges in circumstances where 

their pension entitlements would not be the same as those that applied to then 

serving judges. However, that is beside the point if, as appears may well be the 

case, what is in issue is a question of fundamental importance concerning the 

operation of a provision of the Rome Statute designed to maintain and preserve 

judicial independence. 

8. It is true that article 49 does not explicitly make reference to the pension schemes 

for judges. Nevertheless, its underlying purpose (safeguarding the independence of the 

judiciary), legislative history and subsequent ICC practice, support the view that it covers 

pension entitlements.  

E. Pension subsumed under “salary and allowances” 

9. It is to be noted that a pension forms a part of benefits and allowances linked 

inextricably to the salary. Further, whilst the issue of pensions of judges and senior officials 

does not appear to be addressed prior to the adoption of the Rome Statute, except in the 

context of staff of the Court in general,
6
 the Preparatory Commission had decided 

specifically that pension benefits were to be similar to that applicable to judges of the 

International Court of Justice (“ICJ”).
7
 

                                                                 
4
 See Decision No. 1 (5 June 1981): Louis de Merode et al. v. The World Bank, where the concerned organization 

was the World Bank in a case before the World Bank Administrative Tribunal.  
5
 Case Practice in International Administrative Law, LJIL 10: 2995-303, 302 (1997): “Retroactive effect is only 

accepted if legal certainty is upheld, e.g., by a proper transitory regulation. As a rule, laws amending employment 
terms apply, unless otherwise explicitly provided, to future situations only.” The ILO has also stated generally, 

that “[i]t is well settled that an international organization cannot retrospectively alter the rights and obligations of 
staff members to their detriment, whether by written rule or otherwise.” See, for example, In re Benyoussef, 
ILOAT Judgment 595, paras 5-6; In re Meyers, ILOAT Judgement 1669, paras 17-18; In re Bousquet, ILOAT 
Judgement 1979, para. 5(h).  The UN Administrative Tribunal in its Judgment No. 1333 relied on Meron [UNAT, 

Meron v. The Secretary-General of the United Nations, Judgement No. 1197 (2004)] and affirmed that “[n]o 
amendment of the regulations may affect the benefits and advantages accruing to the staff member for services 
rendered before the entry into force of the amendment. Hence, no amendment may have an adverse retroactive 
effect in relation to a staff member.” See UNAT, Case No. 1410 against The Secretary-General of the United 

Nations, Judgement no. 1333 (2007), AT/DEC/1333, para. XI.  
6
 Establishment of the Court and Relationship with the United Nations, UN Doc.A/AC.249/1998/L.10, para. 22.  

7
 Report of the Preparatory Commission for the International Criminal Court (continued), Addendum, Part I, Draft 

budget for the first financial period of the Court Annex VI, Conditions of service and compensation of judges of 

the International Criminal Court, PCNICC/2002/2/Add.1, p. 67.`  
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10. In the Conditions of service and compensation and staff regulations, it is expressly 

clear that pension forms part of the conditions of service.
8
 The section relating to the 

conditions of service of full-time judges features four sub-heads, including “salaries”, 

“special allowance for the President”, “Special allowance for the First or Second Vice -

President if acting as President”, and “Non-salary benefits/allowances”.
9
 It categorizes 

pensions for full-time judges as one of the “non-salary benefits/allowances”.
10

  

11. Further, when looked at as a whole, it is evident that pension forms part of the term 

“allowances”. It is telling that in the first draft budget for the first financial year of the ICC, 

pensions have been referred to as being included in the conditions of service.
11

 Furthermore, 

in the report on the relevant components of common costs calculation for the judges of the 

ICC, the issues relating to pensions also feature in the section relating to salaries and 

entitlements.
12

 The United Nations has assumed the same and has noted that remuneration 

issues extend beyond salaries to such matters as pension for judges in the Presidency.
13

  

12. Further, provisional cost estimates of the ICC judges of the presidency specifically 

include pensions.
14

  

F. Discrimination 

13. The retroactive application of the new pension scheme is discriminatory ; inasmuch 

as it creates an artificial differentiation between the judges appointed before the amendment 

came into force on 14 December 2007. With the exception of the affected judges, all other 

judges who were elected prior to that date enjoy the benefits accrued to them pursuant to 

the Pension Scheme of 2004. No compelling justifications have been advanced to explain 

this differentiation; it is arbitrary and discriminatory. It goes against the principle of 

fairness and equality of treatment at the ICC. The concerned judges should be able to enjoy 

equality of treatment with the other judges of the ICC appointed before the amendment 

dated 14 December 2007 came into force.  

G. Conclusion 

14. The ASP should reconsider its 17 December 2007 decision and apply the new 

pension scheme prospectively and not retroactively. The ASP should honour the principle 

and spirit enshrined in Article 49 of the Rome Statute. It should permit the affected judges to 

have their pension entitlements governed by the 2004 Scheme, along with all their brethren 

who were elected before the adoption of the new scheme. The ASP should not allow the 

financial implications of such entitlements to dominate its considerations, or to be the 

determinative factor of its decision. As the Administrative Tribunal of the United Nations 

(ATUN) has enunciated, “budgetary arguments cannot systematically be considered as an 

excuse for not granting officials the rights to which they are entitled.”
15

  This principle as 

thus enunciated by the ATUN applies to the affected judges with equal force. 

Appendix 

                                                                 
8
 Conditions of service and compensation and staff regulations, ICC-ASP/2/10, Section I. 

9
 Conditions of service and compensation and staff regulations, ICC-ASP/2/10, Section I. 

10
 Conditions of service and compensation and staff regulations, ICC-ASP/2/10, para. 4. 

11
 Draft budget for the first  financial year of the Court, Prepared by the Secretariat, PCNICC/2001/WGFYB/L.1, 

para. 32: “The terms and conditions of service of the ICTR judges are also the same as those of the members of 
ICJ. The General Assembly, in part VIII of its resolution 53/214, decided that the emoluments, pensions and other 
conditions of service for the members of ICJ and the judges of ICTY and ICTR shall be reviewed at the fifty- sixth 

session of the Assembly.” 
12

 See Report on the relevant components of common costs calculation for the judges of the International Criminal 
Court, 13 June 2011, ICC-ASP/10/8. 
13

 Draft budget for the first  financial year of the Court, Prepared by the Secretariat, PCNICC/2001/WGFYB/L.1, 

para. 36.  
14

 Draft budget for the first  financial year of the Court, Prepared by the Secretariat, PCNICC/2001/WGFYB/L.1, 
para. 36. 
15

  Administrative Tribunal, Sabet & Skeldon v. The Secretary General of the United Nations, Case No. 1217, 

Judgment No. 1136, 30 September 2003, para XI. 
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118th Session Judgment No. 3359

THE ADMINISTRATIVE TRIBUNAL, 

Considering the complaints filed by Mr B.L.M. C. and  
Mr D.D.N. N. against the International Criminal Court (ICC) on  
12 March 2012, the ICC’s reply of 16 August, the complainants’ 
rejoinder of 4 October 2012 and the ICC’s surrejoinder of 7 January 
2013; 

Considering Articles II, paragraph 5, and VII of the Statute of the 
Tribunal; 

Having examined the written submissions and decided not to hold 
oral proceedings, for which none of the parties has applied; 

Considering that the facts of the case and the pleadings may be 
summed up as follows: 

A. The complainants, Mr C. and Mr N., were elected judges of the 
ICC by the Assembly of States Parties to the ICC (hereinafter “the 
Assembly”) during its sixth session on 30 November and  
3 December 2007 respectively. They were both elected to fill judicial 
vacancies, i.e. as replacement judges. Mr N. separated from the ICC 
on 10 March 2012 while Mr C.’s mandate has been extended to enable 
him to continue in office to complete proceedings. 
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The Assembly adopted the Conditions of Service and 
Compensation of Judges of the ICC at its third session in September 
2004. The Conditions of Service included the Pension Scheme 
Regulations for Judges (hereinafter “the original Pension Scheme 
Regulations” or “the original Pension Regulations”). During its sixth 
session, more specifically on 14 December 2007, the Assembly 
introduced amendments to the original Pension Scheme Regulations 
for Judges of the ICC, which raised the retirement age from 60 to 62 
and significantly lowered the judges’ pension benefits (hereinafter 
“the amended Pension Scheme Regulations” or “the amended Pension 
Regulations”). 

In a memorandum of 5 October 2010 the Presidency of the Court 
requested that the Assembly consider at its forthcoming session  
the question of whether the complainants should be subject to the 
original Pension Regulations, as suggested by the Judges’ Pensions 
Committee. At its ninth session held in December 2010 the Assembly 
decided that the decision to adopt the amendments to the Pension 
Scheme Regulations should not be reopened. However, it also decided 
to refer the issue of the regime that should apply to the complainants 
to the Committee on Budget and Finance for its opinion. The 
Committee considered the matter at its sixteenth session in April 
2011. Noting that the matter was outside its mandate, it concluded that 
it was not in a position to provide any views on it.  

The question of which pension regime would apply to the 
complainants was not on the agenda of the Assembly’s tenth session, 
held in December 2011. However, during that session the representative 
of Uganda observed that the question had not been sufficiently 
addressed. By a letter of January 2012 the Permanent Mission of  
the Republic of Uganda to the United Nations invited the Assembly 
Bureau to take urgent remedial measures in favour of the 
complainants. At the sixth meeting of the Assembly Bureau, held on 
31 January 2012, its President stated that the Bureau “did not have  
the competence to take decisions concerning budgetary issues”. She 
added that she would continue consultations and revert to the issue at 
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a future meeting. By a letter of 5 March 2012, the President of the 
Assembly Bureau informed the Permanent Mission of the Republic  
of Uganda that the Bureau did not have the prerogative to modify  
the Assembly’s decision on the matter. On 12 March 2012 the 
complainants seized the Tribunal. Although in their complaint forms 
they identify a decision dated 21 December 2011 as the impugned 
decision, they indicate in their submissions that they are impugning 
the decision to apply to them the amended Pension Scheme 
Regulations. 

B. The complainants assert that the complaints fall within the 
Tribunal’s competence. They argue that the ICC Headquarters 
Agreement with the Kingdom of the Netherlands recognises that 
“officials of the Court” include the judges. Hence, they have locus 
standi before the Tribunal and their complaints are receivable ratione 
personae. Relying on the Tribunal’s reasoning in Judgment 2232, they 
also argue that the ICC Staff Regulations affording officials access to 
a judicial body must apply to them by analogy, or they will be left 
with no judicial recourse. They submit that their complaints are also 
receivable ratione materiae, because they concern the non-observance 
of a fundamental term of their appointment and not the recalculation 
of their pension. 

Moreover, as the Assembly indicated on several occasions that it 
would reconsider the application of the amended Pension Regulations 
in their case, but then failed to take a final decision on the matter,  
the principle of good faith requires that the impugned decision be 
considered final and the complaints as having been filed within the 
statutory time limits. The complainants maintain that the internal 
means of redress must be deemed exhausted, not only because their 
status as judges elected directly by the Assembly, which is solely 
competent to reconsider the contested decision, rendered the ICC 
internal grievance procedure inapplicable in the circumstances,  
but also because the Assembly’s dilatory review of the matter gave 
grounds to believe that there would not be a final decision within a 
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reasonable period of time. As their mandates were ending with no 
resolution of the dispute in sight, direct recourse to the Tribunal was 
the only reasonable option. 

On the merits, the complainants contend that the impugned 
decision amounted to a breach of their terms of appointment,  
as specified in the ICC’s statutory texts. In particular, they were 
elected to replace judges who were subject to the original Pension 
Regulations and who left before the end of their mandate. They 
effectively “stepped into the shoes” of those judges and by virtue of 
Regulation 9(2) of the Regulations of the Court, the original Pension 
Regulations should apply to them. In addition, Article 49 of the Rome 
Statute prohibits a reduction of the judges’ salaries and allowances 
“during their term of office” – they refer in this connection to  
the drafting history of Article 49 and assert that pensions are not set 
apart from salaries and allowances in the ICC statutory scheme. 
Moreover, the reduction of their pension was significant enough to 
constitute a breach of an acquired right and was therefore contrary to 
Regulation 12.1 of the Staff Regulations, which provides that 
amendments to the Regulations shall be made “without prejudice to 
the acquired rights of staff members”. 

Furthermore, the complainants point out that pursuant to 
Regulation 9(2) of the Regulations of the Court, they began their term 
of office on the date of their election, i.e. prior to the adoption of the 
amended Pension Regulations. Consequently, the decision to apply  
to them the amended pension regime is inconsistent with the rule 
against retroactivity and in breach of their right to enjoy treatment 
equal to that afforded to all other judges who took office prior to  
the adoption of the amended Pension Regulations and are thus  
subject to the original pension regime. Referring to the practices of the 
Assembly and the United Nations regarding the entry into force of 
amendments, the provisions of Article 49 of the United Nations Joint 
Staff Pension Fund (UNJSPF) Regulations and Article 49 of the Rome 
Statute, they also contend that the impugned decision breached their 
legitimate expectation that the original Regulations would apply to 
them. 
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The complainants ask the Tribunal to quash the impugned 
decision and to declare that the original Pension Scheme Regulations 
of 10 September 2004 govern their pensions. In the event that they 
have to accept pension payments under the amended Pension Scheme 
Regulations during the pendency of this matter, they seek material 
damages in an amount that will place them in the position they would 
have been in had the impugned decision never been rendered. They 
claim reimbursement of all fees and expenses related to the lodging of 
their complaints. 

C. In its reply the ICC submits that the Tribunal does not have 
competence to entertain the complaints. Although the complainants 
were notified of the impugned decision on 30 November and  
3 December 2007 respectively or, at the latest, on 14 December 2007, 
they failed to file a complaint within the time limit laid down  
in Article VII, paragraph 2, of the Tribunal’s Statute. Hence the 
complaints are irreceivable ratione temporis. In addition, they are 
irreceivable ratione personae, because the complainants are not “staff 
members” within the meaning of the ICC Staff Regulations and Staff 
Rules. If indeed they were staff members, they should have availed 
themselves of the internal grievance procedures before seizing the 
Tribunal. Moreover, the complaints are irreceivable ratione materiae, 
given that the complainants accepted the terms and conditions of  
their appointment in full knowledge of the proposed amendments  
to the original Pension Scheme Regulations and cannot therefore  
seek retroactive changes to the terms of their appointment. The 
application of the original Pension Regulations was never a term of 
their appointment, so they cannot claim non-observance of the terms 
of their appointment, while the calculation of pension benefits does 
not fall within the Tribunal’s competence. 

On the merits, the ICC denies that the impugned decision 
breached the complainants’ terms of appointment. The Assembly’s 
decision that the judges elected during its sixth session would  
hold office subject to the terms and conditions to be adopted during  
that session was taken as early as 30 November 2007, i.e. prior to 
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the complainants’ election. Hence, at the time of their election  
the complainants knew full well that they would be subject to the 
amended pension regime. In addition, Article 49 of the Rome Statute 
does not provide a legal basis for the complainants’ claim. This is 
because the Assembly does not consider pension as an “allowance” 
but rather as a “non-salary benefit” which does not come under the 
purview of that provision. 

The ICC also denies any breach of the complainants’ acquired 
rights. It explains that, although the complainants have a right to  
a pension, they do not have a right to a specific amount of pension, as 
this can be subject to variation. In effect, their right to a pension has 
not been breached since they are entitled to receive a pension for  
their service with the ICC. It emphasises that the introduction of the 
amended Pension Regulations was dictated by overarching financial 
and budgetary considerations and that, contrary to the complainants’ 
allegations, their application was prospective. It notes in this regard 
that a judge-elect cannot exercise the judicial function and does not 
have a right to a salary, allowances and pension until he/she has made 
the solemn undertaking required under Article 46 of the Rome Statute. 
As the amended Pension Regulations were adopted before the 
complainants made their solemn undertaking on 17 January 2008 and 
well before they were called to full-time service on 1 June 2008, the 
application of said regulations was not retroactive. 

According to the ICC, the complainants cannot claim to have had 
a legitimate expectation that the original Pension Regulations would 
apply to them. Although at the time of their election they already 
knew of the Assembly’s decision to apply to them the amended 
pension regime, they accepted their appointment without raising  
any objection either then or at the time of their solemn undertaking, 
and they are therefore estopped from raising such objection now. 
Furthermore, no legitimate expectation may be justified on the  
basis of the Assembly and United Nations practices, Article 49 of the 
Rome Statute, or Article 49 of the UNJSPF Regulations. The latter in 
particular refers to “benefits acquired through contributory service”, 
which is not the case with the complainants. Lastly, the ICC rejects 
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the allegation of unequal treatment, arguing that the complainants 
were in a different situation in fact and in law from the judges who 
took office prior to the adoption of the amended Pension Regulations. 

D. In their rejoinder the complainants assert that their complaints are 
receivable, as they were filed within 90 days from the date of 
conclusion of the Assembly’s tenth session, during which the latter 
failed to consider and make a final decision on their request.  

They reject the contention that the Assembly’s decision of  
30 November 2007 produced any legal effect with regard to their 
terms and conditions of office and they point out that at the time  
of their election they were not aware that their pensions were about  
to be decreased. In any event, as unelected judicial candidates they 
could not reasonably have been expected to be familiar with the ICC’s 
internal budgeting discussions. In their opinion, the ICC’s financial 
difficulties cannot justify retroactively amending their terms of 
appointment, nor can the ICC tenably argue, in view of the clear 
wording of Regulation 9(2) of the Regulations of the Court, that their 
term of office did not commence on the date of their election. 

E. In its surrejoinder the ICC fully maintains its position. It submits 
that the Assembly’s decision of 30 November 2007 was an actual 
decision on the applicability to the judges elected at the Assembly’s 
sixth session of the pension regime to be adopted at that same session, 
and it was therefore a decision that changed the complainants’ terms 
and conditions of office. 

CONSIDERATIONS 

1. The complainants are two former judges of the International 
Criminal Court (ICC). They raise common issues in their complaints 
about their pension entitlements and therefore the complaints will be 
joined. The background is as follows. The Assembly of States Parties 
of the ICC adopted the Conditions of Service and Compensation  
for Judges of the ICC at its third session in September 2004. The 
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Conditions of Service included the Pension Scheme Regulations for 
Judges. 

2. The sixth session of the Assembly was held from  
30 November to 14 December 2007. On 30 November and  
3 December 2007 at the second meeting of the session, the 
complainants were elected as replacement judges to fill judicial 
vacancies. On 30 November the Assembly also decided that the term 
of office of the replacement judges would run from the date of the 
election for the remainder of the term of their predecessors and that 
they would hold office subject to the terms and conditions of office to 
be adopted at the sixth session. On 14 December 2007, the Assembly 
adopted amendments to its Pension Scheme Regulations for Judges 
that lowered the pension benefit payable to ICC judges and increased 
the retirement age. The Assembly also decided that the amendments 
would come into force “as of the sixth session of the Assembly” and 
that “[i]n accordance with the decision of the Assembly at its second 
plenary meeting, these amendments thus apply to the judges elected at 
the sixth session”. 

3. In February 2010, the judges of the ICC established a 
Pensions Committee to study the consequences of the 2007 
amendments to the Pension Scheme Regulations generally and for 
replacement judges. In its September 2010 memorandum, the Judges’ 
Pensions Committee addressed the question of whether the 
complainants’ pensions should be administered under the original 
Pension Scheme Regulations or the amended Regulations. The 
Committee took the view that the complainants’ pensions should be 
governed by the original Pension Scheme Regulations. In September 
2010, the Committee Chairperson wrote to the Presidency pointing out 
a number of matters that ought to have been considered in relation to 
the amendments to the Pension Scheme Regulations and the lack of a 
general investigation into these matters that may have led to a 
different conclusion. The Committee requested that the Assembly set 
up “an appropriately qualified body to investigate the current judicial 
pension arrangements, with a view to reporting to the [Assembly]”. 
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4. On 5 October 2010, the Presidency sent copies of the 
Judges’ Pensions Committee’s September 2010 memorandum and the 
chairperson’s letter to the Assembly’s Secretariat. The Presidency 
drew the Secretariat’s attention to the Pension Committee’s views 
regarding the pensions for the complainants and its recommendation 
“that they are more appropriately governed by the original  
scheme” and its request that the Assembly take steps to review the 
amendments. The Presidency asked that these matters, in accordance 
with rule 11(2)(k) of the Assembly’s Rules of Procedure, be placed on 
the agenda of the Assembly’s ninth session. 

5. The record of the ninth session held in December 2010 
shows receipt of the Presidency’s memorandum regarding “a 
reconsideration of the pension regime for judges”, in particular, 
whether the pension benefits for the two complainants are governed 
by the original Pension Scheme Regulations or the amended 
Regulations and the “pension benefits for judges elected after the sixth 
session of the Assembly”. The Assembly decided that the decision 
adopting the amendments to the Pension Scheme Regulations taken at 
its sixth session should not be reopened and the issue of the regime 
that should apply to the complainants be referred to the Committee on 
Budget and Finance (CBF) for its opinion. 

6. In April 2011, at its sixteenth session, the CBF considered 
the issue of the complainants’ pensions. The CBF had before it the 
“Report of the Court on the applicability of the former pension regime 
to Judges Cotte and Nsereko”. The CBF observed that the report  
set out legal principles applicable to the issue and in this regard 
recalled that its mandate was limited to administrative and budgetary 
questions. The CBF found that it was not in a position to provide any 
views on the legal basis of the argument presented by the Presidency. 

7. The Pension Regulations for Judges were not on the 
Assembly’s agenda at its tenth session held in December 2011. 
However, the representative of Uganda raised the matter of the 
pension scheme and remarked that the judges’ request as contained in 
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their report had not been sufficiently addressed by the Assembly. In 
January 2012, the Permanent Mission of the Republic of Uganda to 
the United Nations wrote to the President of the Assembly. The 
Permanent Mission noted that it had made several attempts to raise the 
pension issue, but no remedial action had been taken. It requested that 
the Bureau of the Assembly take urgent remedial measures. 

8. In March 2012, the President of the Assembly wrote to the 
Permanent Mission of the Republic of Uganda to inform the latter of 
the Bureau’s view that it did not have authority over the matter of the 
complainants’ pensions. Rather, the Assembly had the requisite 
authority. 

9. On 12 March 2012 the complainants lodged their complaints 
with the Tribunal. The complaint forms identified the date of the 
impugned decision as 21 December 2011. Having regard to the pleas, 
this can be taken to be a reference to a decision, either express or 
implied, taken by the Assembly at its tenth session. Again, having 
regard to the pleas, this can be taken to be an implied decision of the 
Assembly at that session not to continue its reconsideration of the 
question of whether the amended Pension Scheme Regulations should 
apply to the complainants rather than the Regulations originally 
adopted in 2004. However in their brief the complainants refer to the 
14 December 2007 decision of the Assembly to apply the amended 
Regulations to them as the “impugned decision” and the premise  
that this is the impugned decision permeates much of their pleas. 
Indeed the principal relief sought by the complainants was that this 
“impugned decision” be quashed and that the Tribunal declare that the 
2004 Pension Scheme Regulations governed the complainants’ 
pensions. 

10. The ICC contends that the complainants lack standing  
to bring the complaints, that the subject matter of the complaints  
is beyond the Tribunal’s jurisdiction as it does not engage the 
complainants’ terms of appointment, and that the complaints are time-
barred. 
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11. Turning first to the question of standing, the complainants 
submit that they meet the requirements of Article II, paragraph 5, of 
the Tribunal’s Statute. They note that in the ICC Headquarters 
Agreement with the Kingdom of the Netherlands the term “officials of 
the Court” is broadly defined and includes the judges, the Prosecutor, 
the Deputy Prosecutors, the Registrar, the Deputy Registrar and the 
staff of the Court. They also point out that in the Headquarters 
Agreement there is no attempt to distinguish the staff members from 
other officials or the judges. Additionally, the ICC has recognised the 
Tribunal’s jurisdiction as required by Article II, paragraph 5, of the 
Tribunal’s Statute and Staff Regulation 11.2 provides that the Tribunal 
shall “hear and pass judgment upon applications from staff members 
alleging non-observance of their terms of appointment”. 

12. The complainants acknowledge that the Staff Regulations  
do not strictly apply to the judges. However, since there are no 
regulations applicable to the judges in relation to the terms of their 
appointment, the Staff Regulations should, so they argue, apply to 
them by analogy. Moreover, international civil servants must have the 
right to have an alleged violation of the terms and conditions of their 
employment adjudicated by a judicial body. 

13. The Tribunal rejects the complainants’ assertions of standing 
by reference to the ICC Staff Regulations. It is not disputed that the 
judges are “officials” of the ICC as stated in the ICC Headquarters 
Agreement. However, the broad definition of “officials” does not 
assist the complainants’ position in relation to the Staff Regulations. 
Under the heading “Scope and Purpose” in the ICC Staff Regulations, 
it is stated that “[f]or the purpose of these Regulations, the expression 
‘staff member’ and ‘staff’ shall refer to all staff members of the Court 
within the meaning of article 44 of the Rome Statute”. Article 44  
deals only with matters in relation to staff of the ICC, such as, the 
appointment of staff by the Prosecutor and the Registrar and the 
standards and criteria governing the selection of staff. It also provides 
for the drafting of Staff Regulations in relation to the terms and 
conditions of appointment of staff, their remuneration and dismissal. It 



 Judgment No. 3359 

 

 
12 

is clear from a reading of Article 44 that it has no application to  
the ICC judges. Indeed, in the Rome Statute, a clear distinction is  
drawn between the provisions applicable to the judges and other ICC 
personnel. As the Staff Regulations only refer to “staff members”, 
they have no application to the judges. 

14. However, the above observations do not mean that the ICC 
judges are without recourse for alleged violations of the terms and 
conditions of their appointment. 

15. Article II, paragraph 5, of the Tribunal’s Statute relevantly 
provides that the Tribunal is “competent to hear complaints alleging 
non-observance, in substance or in form, of the terms of appointment 
of officials […] of any other international organization […] 
recognizing […] the jurisdiction of the Tribunal”. 

16. As noted above, the ICC does not dispute that the 
complainants are officials of the Court and that it has recognised the 
Tribunal’s jurisdiction. However, the ICC contends that since Staff 
Regulation 11.2 limits access to the Tribunal to staff members, the 
complainants do not have standing to bring the present complaint. 

17. In effect, the ICC is arguing that the judges are without 
recourse for alleged violations of the terms and conditions of their 
appointment. This argument is rejected. The complainants are officials 
and their rights are not constrained by the Staff Regulations. Their 
right to access the Tribunal is conferred by the Tribunal’s Statute 
itself. However Article VII, paragraph 1, of the Tribunal’s Statute 
provides that a complaint is not receivable unless the impugned 
decision is a final decision and the complainant “has exhausted such 
other means of resisting it as are open to him under the applicable 
Staff Regulations”. 

18. The present circumstances are analogous to those in 
Judgment 2732 where there was no means of internal redress for a 
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staff member terminated during a probationary period for reasons 
other than misconduct. The Tribunal held that in the absence of  
an internal means of redress, the decision to terminate was a final 
decision and the staff member had direct recourse to the Tribunal. As 
the ICC Staff Regulations do not apply to the judges and there are no 
other internal mechanisms available to challenge a decision taken in 
relation to the terms and conditions of their appointment, the judges 
will have direct recourse to the Tribunal provided that the complaint is 
otherwise receivable. 

19. As to the subject matter of the complaint and the Tribunal’s 
jurisdiction to consider the complaint, the ICC submits that since the 
original Pension Scheme Regulations never formed part of the terms 
and conditions of the complainants’ appointment, they cannot now 
claim non-observance of the terms of their appointment. It is also 
argued that the complainants accepted the terms and conditions  
of their appointment with full knowledge of the amendments to  
the pension regulations and cannot seek retroactive changes to the 
terms of their appointment. These arguments do not raise issues of 
receivability. Rather, they are directed at the merits of the central issue 
which the complaints seek to raise, that is, whether the original or the 
amended Pension Scheme Regulations apply to the complainants. It is 
settled that pension entitlement is a term of appointment and clearly 
within the Tribunal’s jurisdiction. 

20. Lastly, it remains to consider whether the complaint is  
time-barred. As noted above, under Article VII, paragraph 1, of the 
Tribunal’s Statute the impugned decision must be a final decision; 
Article VII, paragraph 2, requires a complaint to be filed within ninety 
days of the notification of the impugned decision to the complainant; 
and Article VII, paragraph 3, deals with the circumstance where  
a final decision has not been taken within sixty days from the 
notification of a claim, in which case the complaint will be receivable 
provided that it has been filed within ninety days of the expiration of 
the sixty days allowed for the taking of a decision. 
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21. The complainants submit that at its meeting in December 
2010, the Assembly agreed to reconsider whether the original or the 
amended Pension Regulations applied to them. The CBF submitted its 
opinion before the Assembly’s December 2011 session, however, no 
decision was taken by the Assembly at that session. As it was unlikely 
that the Assembly would take a decision within a reasonable time, the 
complaints were filed within the time limits prescribed in Article VII, 
paragraph 3, of the Statute. 

22. The complainants take the position that by officially seeking 
an opinion from the CBF, the Assembly indicated that it was seised of 
the matter and unequivocally signalled its agreement and willingness 
to consider the complainants’ matter. The complainants take the 
position that, consistent with the Tribunal’s jurisprudence in the 
context of settlement discussion, “it is reasonable to say that the 
[Assembly’s] decision from 2007 never became a final decision for 
the purposes of the time limits in Article VII(2) of the Tribunal’s 
Statute”. 

23. Turning to the latter point, the complainants’ reliance on  
the Tribunal’s jurisprudence regarding the consequences that flow 
from settlement discussions to show that the 2007 decision never 
became a final decision is misplaced. That jurisprudence deals with 
the situation where a decision or a final decision has been taken and 
the time has started to run for the purpose of filing an internal appeal 
or a complaint with the Tribunal. As the Tribunal explained in 
Judgment 2584, under 13, “[i]f an organisation invites settlement 
discussions or, even, participates in discussions of that kind, its duty 
of good faith requires that, unless it expressly states otherwise, it is 
bound to treat those discussions as extending the time for the taking of 
any further step” (emphasis added). 

24. In the present case, the decision that the amendments to the 
Pension Scheme Regulations applied to the complainants was taken in 
December 2007. No steps were ever taken to challenge that decision 
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before the Tribunal, or by any other means, within the relevant time 
limit. Further, there is no evidence of any discussion or invitation to 
engage in a discussion prior to the expiration of the time limit for 
bringing a challenge to the decision that could be viewed as extending 
the time. In these circumstances, it is clear that without more, the 
complainants’ attempt to challenge directly the December 2007 
decision is time-barred. However, this does not end the matter. It is 
not suggested that the complaints were filed out of time insofar as they 
concern an implied decision of the Assembly in December 2011 and, 
in particular, a decision not to complete its reconsideration of the 
position of the complainants. It can reasonably be inferred that such an 
implied decision was made. Thus there remains to consider whether, 
in the circumstances, there was an obligation on the part of the 
Assembly to take any further action in connection with the request for 
reconsideration.  

25. The 14 December 2007 decision of the Assembly 
concerning the judges’ pension contained two discrete elements. The 
first was the decision to adopt amendments to the Pension Scheme 
Regulations of general application. The second was a decision to 
apply those amendments to the judges elected at that session of the 
Assembly, namely the complainants.  

26. These two elements remained a feature of the Assembly’s 
decision-making in its session in December 2010. It is to be recalled 
that the Assembly then dealt with a memorandum from the Presidency 
dated 5 October 2010 which brought to the Assembly’s attention the 
views of the Judges’ Pensions Committee about, firstly, whether the 
old or new regime was more appropriate to govern the pensions of  
the complainants and, secondly, whether the amendments made  
in December 2007 of general application should be reviewed. The 
Presidency requested the Assembly to consider these matters. In the 
result, the Assembly decided in December 2010 that, as to the second 
matter, the decision to amend the Pension Scheme Regulations would 
not be reopened. However, as to the first matter (which pension 
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scheme should apply to the complainants) it did not make a decision 
in relation to the request for reconsideration. Rather, the Assembly 
referred the question to the CBF for an opinion. Thus, not only did the 
Assembly not make a decision, it created an expectation that the 
position of the complainants might be addressed further once the 
opinion sought had been given. As noted earlier, the CBF did not 
address the substantive issue on which its opinion was sought. 

27. Accordingly, by the time the Assembly met in December 
2011, the request to reconsider whether the complainants’ pension 
entitlements should be governed by the old or new scheme had not 
been resolved. It remained unresolved by the time the complainants 
filed their complaints in this Tribunal in March 2012. 

28. As the ICC points out in its pleas by reference to  
Judgment 1528, under 12, a reply to a further request for 
reconsideration is not a new decision setting off a new time limit for 
appeal. However the present case is different. There has been an 
implied refusal by the Assembly to complete its consideration of 
whether the complainants’ pension entitlements should be governed 
by the old or new pension scheme. The ICC, through the Assembly, 
was under a duty to act in good faith towards the complainants  
and this required and continues to require the Assembly to complete 
its reconsideration of the position of the complainants. This is 
particularly so given that the Assembly sought an opinion of the CBF 
as a step in considering the Presidency’s 5 October 2010 memorandum, 
insofar as it concerned the position of the complainants. In the present 
case the request for reconsideration raises an important and 
fundamental question about judicial independence. The question arises 
in the following way. 

29. According to Regulation 9(2) of the Regulations of the 
Court, “[t]he term of office of a judge elected to replace a judge whose 
term of office has not expired shall commence on the date of his or her 
election”. One issue is whether this is the point in time at which each 
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of the complainants’ terms of appointment is to be ascertained by 
reference to subsisting applicable normative legal documents and is 
the point in time at which rights to all the emoluments of office vested 
in the complainants. This issue raises the question of whether the 
pension rights of each complainant were derived, at that time, from 
the original Pension Scheme Regulations promulgated in 2004  
that were then the operative regulations. A further issue is whether 
Article 49 of the Rome Statute protected each complainant in the 
sense that their “salaries and allowances” established at the time the 
term of office commenced could not be reduced. Yet another issue is 
whether the expression “salaries and allowances” in Article 49 should 
be broadly construed (as including pension rights) having regard to its 
purpose of protecting the independence of the judiciary.  

Having regard to these issues, the final issue is whether, having 
regard to Article 49 of the Rome Statute, the Assembly could lawfully 
decide, as it did in its decision of 14 December 2007, that the 
amended Pension Scheme Regulations applied to the complainants. 
As the complainants point out in their pleas, fundamental protections 
of the type in Article 49 are a common feature in many democracies 
with independent judiciaries. They exist to preserve and protect the 
independence of the judiciary, they do not exist to benefit individual 
judges, notwithstanding that they have this effect. Of course the facts 
of this case may be thought to reveal or raise a technical argument in 
circumstances where the complainants either were or ought to have 
been aware that they were being elected as judges in circumstances 
where their pension entitlements would not be the same as those that 
applied to then serving judges. However, that is beside the point if, as 
appears may well be the case, what is in issue is a question of 
fundamental importance concerning the operation of a provision of  
the Rome Statute designed to maintain and preserve judicial 
independence. 

30. It is against this background that the complainants are 
entitled to have the Assembly complete its reconsideration of its 
December 2007 decision. The most efficacious way of doing so is to 
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require the ICC to take such steps as are necessary to resubmit the 
Presidency’s 5 October 2010 memorandum to the Assembly for the 
specific purpose of completing the reconsideration of the particular 
position of the complainants. The complainants have had some limited 
success and are each entitled to an order for costs. It appears they have 
represented themselves. Accordingly those costs are assessed in the 
sum of 1,000 euros. 

DECISION 

For the above reasons, 

1. The ICC shall take such steps as are necessary to resubmit the 
Presidency’s 5 October 2010 memorandum to the Assembly of 
States Parties for the purpose referred to in consideration 30 
above. 

2. The ICC shall pay each of the complainants 1,000 euros by way 
of costs. 

3. All other claims are dismissed. 

 

 In witness of this judgment, adopted on 15 May 2014,  
Mr Giuseppe Barbagallo, President of the Tribunal, Ms Dolores M. 
Hansen, Judge, and Mr Michael F. Moore, Judge, sign below, as do I, 
Dražen Petrović, Registrar. 

 Delivered in public in Geneva on 9 July 2014. 

  
GIUSEPPE BARBAGALLO  
DOLORES M. HANSEN 
MICHAEL F. MOORE 

DRAŽEN PETROVIĆ 

 


