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Decimotercer periodo de sesiones
Nueva York, 8 a 17 de diciembre de 2014

Solicitud de inclusion de un tema adicional en el programa
del decimotercer periodo de sesiones de la Asamblea
presentada por Uganda

1. De conformidad con el articulo 13 del Reglamento de la Asamblea de los Estados
Partes, la Secretaria recibi6 una solicitud de Uganda para la inclusion de un tema adicional
“‘Derechos de pension de los antiguos magistrados Bruno Cotte (Francia) y el Profesor
Daniel N. Nsereko (Uganda)”, en el programa del decimotercer periodo de sesiones de la
Asamblea. La solicitud se ha sometido a la Mesa para su consideracion.

2. De conformidad con lo dispuesto en el articulo 18 del Reglamento de la Asamblea
de los Estados Partes, se adjunta al presente documento un memorando explicativo.
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Anexo
A.
B.
C.
2

Memorando explicativo

Introduccion

1. Este tema se ha incluido en el programa del decimotercer periodo de sesiones de la
Asamblea de los Estados Partes (“Asamblea”) tras la recepcion de una orden del Tribunal
Administrativo de la Organizacion Internacional del Trabajo (“TAOIT”) que instaba a 1a
Corte Penal Internacional (“la Corte”) a que se volviera a presentar a la Asamblea un
memorando especifico de los magistrados Bruno Cotte y Daniel Nsereko (“los magistrados
interesados”), relacionado con sus derechos de pension. Los magistrados interesad0s
presentaron el memorando el 5 de octubre de 2010 a la Presidencia de la Corte que, a su
vez, lo transmiti6 a la Asamblea. En el memorando, los magistrados interesados solicitaban
a la Asamblea que reconsiderara la decision que habia adoptado el 14 de diciembre de
2007, con arreglo a la cual se les aplicaria el reglamento del plan de pensiones modificado
(“nuevo régimen de pensiones”) de manera retroactiva. La Asamblea no abordo la solicitud
de forma concluyente. Los magistrados interesados decidieron entonces presentar un queja
ante la OIT, cuyo fallo de 9 de julio de 2014 concluia que los demandantes tenian derecho a
pedir que la Asamblea reconsiderara cabalmente su decisién de diciembre de 2007, Es
con ese fin que se ha se ha incluido este tema en el programa.

Eleccion y comienzo de su mandato

2. Los magistrados Cotte y Nsereko fueron elegidos como magistrados de la Corte el
30 de noviembre y el 3 de diciembre de 2007, respectivamente, para reemplazar a dos
magistrados que habian dimitido de su cargo en la Corte. Segin la norma 9.1 del
Reglamento de la Corte, “[e]l mandato de los magistrados comenzara el dia 11 de marzo
siguiente a la fecha de su eleccidn”. Sin embargo, segiin la norma 9.2 del mismo
Reglamento, “[e] | mandato de los magistrados elegidos para sustituir a un magistrado
cuyo mandato no haya expirado comenzara en la fecha de su eleccién y continuara
durante el resto del mandato de su predecesor”. Por consiguiente, los mandatos de los
magistrados Cotte y Nsereko comenzaron el 30 de noviembre y el 3 de diciembre de 2007,
respectivamente, adquiriendo asi los derechos, intereses y obligaciones, incluido el plan de
pensiones y otros derechos inherentes a la funcion de magistrado de la Corte

Aplicacién retroactiva del nuevo reglamento de pensiones

3. En su tercer periodo de sesiones en septiembre de 2004, la Asamblea adopté las
condiciones de servicio y remuneracion de los magistrados de la Corte (“condiciones de
servicio”). Las condiciones de servicio incluian el Reglamento del Plan de Pensiones de los
magistrados (“el plan de pensiones de 2004”). Ese era el régimen de pensiones que estaba
en vigor cuando los magistrados Cotte y Nsereko fueron elegidos y que, segun la ley, debia
regir sus derechos de pension. Sin embargo, durante su sexto periodo de sesiones, celebrado
el 14 de diciembre de 2007, es decir, aproximadamente dos semanas después de la eleccion
de los dos magistrados, la Asamblea adopto el nuevo régimen de pensiones que reducia
sustancialmente los derechos de pensién de los magistrados de la Corte?. Si bien otros
magistrados, que ya estaban cumpliendo su mandato, quedaron exentos, la Asamblea
antedaté el nuevo régimen de pensiones y lo aplicé retroactivamente a los Cotte y Nsereko.

4, La OIT ha definido previamente la retroactividad como un efecto que da lugar a una
modificacion de la situacién juridica, los derechos, las obligaciones y los intereses de la
persona a partir de una fecha anterior a su promulgacién®. En el caso examinado, es la

! Fallo N° 3359 del TAOIT (1182 sesidn).

2 En el marco del nuevo régimen de pensiones, los magistrados recibirian un octavo de su salario annual, en vez de
la mitad de su salario, como se preveia en el régimen de 2004.

% Fallo N° 3135 del TAOIT, (1132 sesién) parr. 19, citando el Fallo N° 2315, parr. 23; Fallo N° 2986, parr. 14:
“Como el Tribunal lo ha sefialado, de forma general, una disposicion es retroactiva cuando da lugar a una
modificacion de la situacion juridica, los derechos, las obligaciones y los intereses actuales de las personas a partir
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modificacion del plan de pensiones de 2004, que introducia una reduccién significativa de
la cuantia de la pension, que afectaba a los intereses asociados a la situacion juridica de los
dos magistrados.

5. Si bien la Asamblea tiene la facultad de modificar unilateralmente las condiciones
de empleo no fundamentales de los magistrados y del personal, esa facultad esta sujeta a
determinadas limitaciones, como la no retroactividad de las enmiendas, la ausencia de
abusos en el ejercicio de las facultades discrecionales y la debida consideracion de todos los
hechos pertinentes®. El efecto retroactivo del reglamento tiene una “incidencia negativa en
la debida consideracion que se debe otorgar a la certidumbre juridica™

6. En el presente caso, la aplicacion de la enmienda de 2007 al plan de pensiones de
2004 vigente tenia efectos retroactivos en las condiciones de empleo de los magistrados
Cotte y Nsereko, es decir, en su sueldo y prestaciones. Sin embargo, el articulo 49 del
Estatuto de Roma prohibe expresamente dicha actuacion respecto de magistrados cuyo
mandato haya ya comenzado.

D. El articulo 49 del Estatuto de Roma

7. El articulo 49 del Estatuto dispone que “[lJos magistrados [...] [de la Corte]
percibiran los sueldos, estipendios y dietas que decida la Asamblea de los Estados Partes.
Esos sueldos y estipendios no seran reducidos en el curso de su mandato”. La razon de
ser de esa disposicion es la proteccion de la independencia de los magistrados. En el parrafo
29 de su fallo, la OIT resalta la importancia de este aspecto en los siguientes términos
(énfasis afiadido):

Como los demandantes indican en el texto de su queja, la proteccién fundamental
a la que se refiere el articulo 49 es una caracteristica comun a muchas democracias
con poderes judiciales independientes. Fue concebida para preservar y proteger la
independencia del poder judicial, no para beneficiar a determinados
magistrados, pese a que puedan tener ese efecto. Evidentemente, se puede
considerar que los hechos de este caso ponen de manifiesto o plantean un
argumento técnico, a saber, que las circunstancias en las que se les habia elegido
eran tales que los demandantes sabian o debian saber que sus derechos de pension
no serian los que se aplicaban a los demas magistrados en funciones. Sin embargo,
esa cuestion no es pertinente, dado que, al parecer, se trata aqui de una
cuestion de fundamental importancia que atafie a la ejecucién de una
disposicion del Estatuto de Roma, concebida para mantener y preservar la
independencia de los magistrados.

8. Si bien es cierto que el articulo 49 no se refiere explicitamente al régimen de
pensiones de los magistrados, su objetivo basico (salvaguardar la independencia de los
magistrados), la historia legislativa y la practica subsiguiente de la Corte, corroboran la
opinién de que abarca los derechos de pension.

de una fecha anterior a su promulgacion; no es retroactiva cuando solo afecta a los procedimientos que se han de
cumplir en el futuro en relacion con esa situacion, esos derechos, obligaciones e intereses”.

* Véase la Decision N° 1 (5 de junio de 1981): Louis de Merode et al. c. el Banco Mundial, en la que la
organizacion de que se trataba era el Banco Mundial en una causa presentada ante el Tribunal Administrativo del
Banco.

% Case Practice in International Administrative Law, LJIL 10: 2995-303, 302 (1997): “El efecto retroactivo solo se
acepta si la certidumbre juridica la confiere, por ejemplo, una normativa transitoria adecuada. Por regla general,
las leyes que modifican las condiciones de empleo se aplican, salvo disposicién explicita en contrario, Gnicamente
a las situaciones futuras”. La OIT ha afirmado que se ha podido establecer, en general, que una organizacion
internacional no puede, de forma retroactiva, alterar los derechos y obligaciones de su personal en su detrimento,
sea mediante una norma escrita o de otra manera”. Véase, por ejemplo, In re Benyoussef, Fallo N° 595 del TAOIT,
parrs. 5y 6; In re Meyers, Fallo N° 1669 del TAOIT, parrs. 17 y 18; In re Bousquet, Fallo N° 1979 del TAOIT,
parr. 5 h). En su Fallo N° 1333, el Tribunal Administrativo de las Naciones Unidas se bas6 en la causa Meron
[UNAT, Meron c. el Secretario General de las Naciones Unidas, Fallo N° 1197 (2004)] y afirmé que ninguna
enmienda de los reglamentos podia afectar a las prestaciones y ventajas que corresponden a un funcionario por
servicios prestados antes de la entrada en vigor de la enmienda. Asi pues, ninguna enmienda podia tener efectos
retroactivos adversos para un funcionario”. Véase TANU, Causa N° 1410 contra el Secretario General de las
Naciones Unidas, Fallo N° 1333 (2007), AT/DEC/1333, parr. XI.
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E.

La inclusion de las pensiones en la partida “sueldos y prestaciones”

9. Cabe sefialar que una pension forma parte de las prestaciones y los estipendios
vinculados inextricablemente con el salario. Ahora bien, si bien la cuestion de las pensiones
de los magistrados y los funcionarios superiores no parece haber sido abordada antes de la
adopcién del Estatuto de Roma, salvo en el contexto del personal de la Corte en general®, la
Comisién Preparatoria habia decidido especificamente que las pensiones debian ser
similares a las de los magistrados de la Corte Internacional de Justicia’.

10.  En las condiciones de servicio y remuneracion, y en el Estatuto del personal, se
especifica claramente que la pensién forma parte de las condiciones de servicio®. La
seccion relacionada con las condiciones de servicio de los magistrados de dedicacion
exclusiva comprende cuatro apartados, a saber: “Sueldos”, “Estipendio especial para el
Presidente”, “Estipendio especial para el Vicepresidente primero o segundo que ocupe la
Presidencia” y “otra prestaciones™. Las pensiones de los magistrados de dedicacion
exclusiva se clasifican dentro del apartado “Otras prestaciones™ .

11.  Examinando la cuestion globalmente, es evidente que la pension forma parte de lo
que se entiende por “prestaciones”. Es revelador que en el proyecto de presupuesto para el
primer ejercicio financiero de la Corte, las pensiones se consideraran como incluidas en las
condiciones de servicio™. Ademés, en el informe sobre los elementos pertinentes utilizados
como base para el calculo de los gastos comunes de los magistrados de la Corte, las
cuestiones relacionadas con las pensiones también figuran en la seccién relativa a los
sueldos y prestaciones™?. Las Naciones Unidas se basan en el mismo supuesto y han
observado que las cuestiones relativas a la remuneracion engloban no solo los sueldos sino
cuestiones como las pensiones de los magistrados en la Presidencia®.

12.  Por otra parte, las estimaciones provisionales de costos de los magistrados de la
Corte de la presidencia incluyen especificamente las pensiones™.

Discriminacion

13.  La aplicacion retroactiva del nuevo régimen de pensiones es discriminatoria, en la
medida en que generan una diferenciacion artificial entre los magistrados nombrados antes
de que la enmienda entrara en vigor, el 14 de diciembre de 2007. Con la excepcion de los
magistrados afectados, todos los deméas magistrados que fueron elegidos antes de esa fecha,
gozan de las prestaciones que les corresponden en virtud del régimen de pensiones de 2004.
No se ha presentado ninguna justificacion convincente que explique esa diferenciacion. Es
arbitraria y discriminatoria. Es contraria al principio de justicia e igualdad de trato en la
Corte. Los magistrados interesados deben poder gozar de igualdad de trato respecto de los
demas magistrados de la Corte nombrados antes de la entrada en vigor, el 14 de diciembre
de 2007, de la enmienda del régimen de pensiones.

® Establecimiento de la Corte y Relaciones con las Naciones Unidas, Doc. A/AC.249/1998/L.10 de la ONU, parr.
22.

" Informe de la Comisién Preparatoria de la Corte Penal Internacional (continua), Addendum, Parte I, Proyecto de

presupuesto para el primer ejercicio financiero de la Corte, Anexo V1, Condiciones de servicio y remuneracion de
los magistrados de la Corte Penal Internacional, PCNICC/2002/2/Add.1, péag. 67.

8 Condiciones de servicio y remuneracién y Estatuto del personal, ICC-ASP/2/10, Seccién .

° Condiciones de servicio y remuneracion y Estatuto del personal, ICC-ASP/2/10, Seccién .

10 Condiciones de servicio y remuneracion y Estatuto del personal, ICC-ASP/2/10, parr. 4.

11 Proyecto de presupuesto del primer ejercicio financiero de la Corte, elaborado por la Secretaria,
PCNICC/2001/WGFYB/L.1, parr. 32: “Las condiciones de servicio de los magistrados del Tribunal Penal
Internacional para Rwanda son también las mismas que las de los miembros de la Corte Internacional de Justicia.
La Asamblea General, en la parte VIII de su resolucién 53/214, decidi6 que los sueldos, las pensiones y la deméas
condiciones de servicio de los miembros de la Corte Internacional de Justicia y los magistrados del Tribunal Penal
Internacional para la ex Yugoslavia y el Tribunal Penal Internacional para Rwanda se revisarian en el
quincuagesimo sexto periodo de sesiones de la Asamblea”.

12 véase Informe sobre los elementos pertinentes utilizados como base para el calculo de los gastos comunes de los
magistrados de la Corte Penal Internacional, 13 de junio de 2011, ICC-ASP/10/8.

® Proyecto de presupuesto del primer ejercicio financiero de la Corte, elaborado por la Secretaria,
PCNICC/2001/WGFYBJ/L.1, parr. 36.

¥ Proyecto de presupuesto del primer ejercicio financiero de la Corte, elaborado por la Secretaria,
PCNICC/2001/WGFYB/L.1, parr. 36.
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G. Conclusion

14.  La Asamblea debe reconsiderar su decisién de 17 de diciembre de 2007 y aplicar el
nuevo régimen de pensiones prospectivamente y no retroactivamente. La Asamblea debe
hacer honor al principio y al espiritu del articulo 49 del Estatuto de Roma. Debe permitir
que los derechos de pension de los magistrados afectados, asi como los de los colegas que
fueron elegidos antes de la adopcion del nuevo régimen, se rijan por el régimen de 2004. La
Asamblea no deberia permitir que durante el examen de esta cuestién las consecuencias
financieras de esos derechos tengan prelacion o sean el factor determinante a la hora de
tomar una decision. Como ha estipulado el Tribunal Administrativo de las Naciones Unidas
(TANU) “los argumentos presupuestarios no pueden utilizarse sistematicamente como
pretexto para no otorgar a los funcionarios los derechos que les corresponden™®. El
principio enunciado por el TANU se aplica con igual fuerza a los magistrados afectados.

Apéndice

%5 Tribunal Administrativo, Sabet & Skeldon c. El Secreatrio General de las Naciones Unidas, Caso N° 1217,
Fallo N° 1136, 30 de septiembre de 2003, parr. XI.
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Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3359

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr B.L.M. C. dan
Mr D.D.N. N. against the International Criminal CoICC) on
12 March 2012, the ICC's reply of 16 August, themptainants’
rejoinder of 4 October 2012 and the ICC’s surragjeinof 7 January
2013;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which none of the partiesdsied,;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainants, Mr C. and Mr N., were electechpsdof the
ICC by the Assembly of States Parties to the ICErdimafter “the
Assembly”) during its sixth session on 30 Novemband
3 December 2007 respectively. They were both aletdill judicial
vacancies, i.e. as replacement judges. Mr N. stgzthfeom the ICC
on 10 March 2012 while Mr C.’s mandate has beeergdd to enable
him to continue in office to complete proceedings.
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The Assembly adopted the Conditions of Service and

Compensation of Judges of the ICC at its thirdisas® September
2004. The Conditions of Service included the Pensicheme
Regulations for Judges (hereinafter “the originan$ton Scheme
Regulations” or “the original Pension Regulation®uring its sixth
session, more specifically on 14 December 2007, Alssembly
introduced amendments to the original Pension SehRegulations
for Judges of the ICC, which raised the retirenagd from 60 to 62
and significantly lowered the judges’ pension bésethereinafter
“the amended Pension Scheme Regulations” or “trended Pension
Regulations”).

In a memorandum of 5 October 2010 the PresidentlyeoCourt
requested that the Assembly consider at its fortlilcg session
the question of whether the complainants shouldsidgect to the
original Pension Regulations, as suggested by thiges’ Pensions
Committee. At its ninth session held in Decembek®the Assembly
decided that the decision to adopt the amendmenthda Pension
Scheme Regulations should not be reopened. Howéasp decided
to refer the issue of the regime that should applthe complainants
to the Committee on Budget and Finance for its iopin The
Committee considered the matter at its sixteenssise in April
2011. Noting that the matter was outside its mamdatoncluded that
it was not in a position to provide any views an it

The question of which pension regime would apply the
complainants was not on the agenda of the Assembdyith session,
held in December 2011. However, during that seshiemepresentative
of Uganda observed that the question had not bediicisntly
addressed. By a letter of January 2012 the Perrhdviasion of
the Republic of Uganda to the United Nations irdiiteke Assembly
Bureau to take urgent remedial measures in favolr the
complainants. At the sixth meeting of the Assentblyeau, held on
31 January 2012, its President stated that theaButdid not have
the competence to take decisions concerning buggetsues”. She
added that she would continue consultations anerré@ the issue at
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a future meeting. By a letter of 5 March 2012, Bresident of the
Assembly Bureau informed the Permanent Missionhef Republic
of Uganda that the Bureau did not have the prenogad modify
the Assembly’s decision on the matter. On 12 Magfii2 the
complainants seized the Tribunal. Although in tre@mplaint forms
they identify a decision dated 21 December 2011hasimpugned
decision, they indicate in their submissions thegtytare impugning
the decision to apply to them the amended Pensiohere
Regulations.

B. The complainants assert that the complaints falhiwi the
Tribunal’'s competence. They argue that the ICC Ideaders
Agreement with the Kingdom of the Netherlands redcsgs that
“officials of the Court” include the judges. Hendbgey havelocus
standi before the Tribunal and their complaints are neadaieratione
personae. Relying on the Tribunal’'s reasoning in Judgme22 they
also argue that the ICC Staff Regulations affordffgcials access to
a judicial body must apply to them by analogy, foeyt will be left
with no judicial recourse. They submit that thedmplaints are also
receivableratione materiae, because they concern the non-observance
of a fundamental term of their appointment and thetrecalculation
of their pension.

Moreover, as the Assembly indicated on severalona that it
would reconsider the application of the amendedsidenRegulations
in their case, but then failed to take a final diexi on the matter,
the principle of good faith requires that the imped decision be
considered final and the complaints as having Héed within the
statutory time limits. The complainants maintairatttthe internal
means of redress must be deemed exhausted, nobechuse their
status as judges elected directly by the Assembhich is solely
competent to reconsider the contested decisiorjered the ICC
internal grievance procedure inapplicable in thecwnstances,
but also because the Assembly’s dilatory revievithef matter gave
grounds to believe that there would not be a fohatision within a
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reasonable period of time. As their mandates warding with no
resolution of the dispute in sight, direct recouisehe Tribunal was
the only reasonable option.

On the merits, the complainants contend that thpugned
decision amounted to a breach of their terms ofo&gpment,
as specified in the ICC’s statutory texts. In martar, they were
elected to replace judges who were subject to tiginal Pension
Regulations and who left before the end of theimdate. They
effectively “stepped into the shoes” of those julgad by virtue of
Regulation 9(2) of the Regulations of the Courg dmiginal Pension
Regulations should apply to them. In addition, A&i49 of the Rome
Statute prohibits a reduction of the judges’ sakrnd allowances
“during their term of office” — they refer in thisonnection to
the drafting history of Article 49 and assert tpahsions are not set
apart from salaries and allowances in the ICC siatuscheme.
Moreover, the reduction of their pension was sigaift enough to
constitute a breach of an acquired right and wasetbre contrary to
Regulation 12.1 of the Staff Regulations, which vtes that
amendments to the Regulations shall be made “witpogjudice to
the acquired rights of staff members”.

Furthermore, the complainants point out that pursuto
Regulation 9(2) of the Regulations of the Courgytbegan their term
of office on the date of their election, i.e. priorthe adoption of the
amended Pension Regulations. Consequently, thesidecio apply
to them the amended pension regime is inconsistétht the rule
against retroactivity and in breach of their rightenjoy treatment
equal to that afforded to all other judges who tadfice prior to
the adoption of the amended Pension Regulations aedthus
subject to the original pension regime. Referrimghie practices of the
Assembly and the United Nations regarding the emity force of
amendments, the provisions of Article 49 of thet&ghiNations Joint
Staff Pension Fund (UNJSPF) Regulations and Aréd8lef the Rome
Statute, they also contend that the impugned aecisieached their
legitimate expectation that the original Regulagiomould apply to
them.
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The complainants ask the Tribunal to quash the gned
decision and to declare that the original Pensicme8ie Regulations
of 10 September 2004 govern their pensions. Inetrent that they
have to accept pension payments under the ameradesioR Scheme
Regulations during the pendency of this mattery theek material
damages in an amount that will place them in th@tipom they would
have been in had the impugned decision never bemhered. They
claim reimbursement of all fees and expenses rcetat¢he lodging of
their complaints.

C. In its reply the ICC submits that the Tribunal doest have
competence to entertain the complaints. Although cbmplainants
were notified of the impugned decision on 30 Novemland
3 December 2007 respectively or, at the latestidbbecember 2007,
they failed to file a complaint within the time limlaid down
in Article VII, paragraph 2, of the Tribunal’'s St&. Hence the
complaints are irreceivableatione temporis. In addition, they are
irreceivableratione personae, because the complainants are not “staff
members” within the meaning of the ICC Staff Retjates and Staff
Rules. If indeed they were staff members, they hbave availed
themselves of the internal grievance proceduresréefeizing the
Tribunal. Moreover, the complaints are irreceivatateone materiae,
given that the complainants accepted the terms camdiitions of
their appointment in full knowledge of the proposachendments
to the original Pension Scheme Regulations and atatirerefore
seek retroactive changes to the terms of their iappent. The
application of the original Pension Regulations wiaser a term of
their appointment, so they cannot claim non-obsergeof the terms
of their appointment, while the calculation of pensbenefits does
not fall within the Tribunal’s competence.

On the merits, the ICC denies that the impugnedisibec
breached the complainants’ terms of appointmene Aksembly’s
decision that the judges elected during its sixéssen would
hold office subject to the terms and conditionséoadopted during
that session was taken as early as 30 November, 2@07rior to
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the complainants’ election. Hence, at the time lodirt election

the complainants knew full well that they would beabject to the
amended pension regime. In addition, Article 43hef Rome Statute
does not provide a legal basis for the complainaritsm. This is

because the Assembly does not consider pension &aallawance”

but rather as a “non-salary benefit” which does cane under the
purview of that provision.

The ICC also denies any breach of the complainaatguired
rights. It explains that, although the complainahts/e a right to
a pension, they do not have a right to a specifiount of pension, as
this can be subject to variation. In effect, thaght to a pension has
not been breached since they are entitled to recaiypension for
their service with the ICC. It emphasises thatititeoduction of the
amended Pension Regulations was dictated by ovengrdinancial
and budgetary considerations and that, contrathe¢ocomplainants’
allegations, their application was prospectivendtes in this regard
that a judge-elect cannot exercise the judiciacfiem and does not
have a right to a salary, allowances and pensithheishe has made
the solemn undertaking required under Article 4éhefRome Statute.
As the amended Pension Regulations were adoptedrebdhe
complainants made their solemn undertaking on hdaaky 2008 and
well before they were called to full-time service d June 2008, the
application of said regulations was not retroactive

According to the ICC, the complainants cannot cleorhave had
a legitimate expectation that the original Pendragulations would
apply to them. Although at the time of their elentithey already
knew of the Assembly’s decision to apply to thene thmended
pension regime, they accepted their appointmenhowit raising
any objection either then or at the time of tha@ilemn undertaking,
and they are therefore estopped from raising sugbction now.
Furthermore, no legitimate expectation may be flesti on the
basis of the Assembly and United Nations practiéescle 49 of the
Rome Statute, or Article 49 of the UNJSPF Regutatid he latter in
particular refers to “benefits acquired through tdbatory service”,
which is not the case with the complainants. Lagtig ICC rejects
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the allegation of unequal treatment, arguing tlm&t tomplainants
were in a different situation in fact and in laverfr the judges who
took office prior to the adoption of the amendedsten Regulations.

D. In their rejoinder the complainants assert thair tt@mplaints are
receivable, as they were filed within 90 days frahe date of
conclusion of the Assembly’s tenth session, dusidgch the latter
failed to consider and make a final decision orir thegjuest.

They reject the contention that the Assembly’s sleni of
30 November 2007 produced any legal effect witharégo their
terms and conditions of office and they point duattat the time
of their election they were not aware that theingiens were about
to be decreased. In any event, as unelected judiaradidates they
could not reasonably have been expected to beifamwiith the ICC’s
internal budgeting discussions. In their opinidme 1CC’s financial
difficulties cannot justify retroactively amendintheir terms of
appointment, nor can the ICC tenably argue, in v@wthe clear
wording of Regulation 9(2) of the Regulations of @ourt, that their
term of office did not commence on the date ofrtekgction.

E. In its surrejoinder the ICC fully maintains its am. It submits
that the Assembly’s decision of 30 November 200% \aa actual
decision on the applicability to the judges elecdhe Assembly’s
sixth session of the pension regime to be adogtdthasame session,
and it was therefore a decision that changed theptzonants’ terms
and conditions of office.

CONSIDERATIONS

1. The complainants are two former judges of the irdonal
Criminal Court (ICC). They raise common issueshieit complaints
about their pension entitlements and thereforectimaplaints will be
joined. The background is as follows. The Assendilptates Parties
of the ICC adopted the Conditions of Service andn@ensation
for Judges of the ICC at its third session in Septr 2004. The
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Conditions of Service included the Pension SchermguRtions for
Judges.

2. The sixth session of the Assembly was held from
30 November to 14 December 2007. On 30 November and
3 December 2007 at the second meeting of the sessie
complainants were elected as replacement judgesll tgudicial
vacancies. On 30 November the Assembly also dedlumdhe term
of office of the replacement judges would run frdme date of the
election for the remainder of the term of theirdaeessors and that
they would hold office subject to the terms andditions of office to
be adopted at the sixth session. On 14 Decembét, 200 Assembly
adopted amendments to its Pension Scheme ReguldtonJudges
that lowered the pension benefit payable to IC@@sdand increased
the retirement age. The Assembly also decidedttieaamendments
would come into force “as of the sixth sessionha Assembly” and
that “[ijln accordance with the decision of the Asbdy at its second
plenary meeting, these amendments thus apply tudges elected at
the sixth session”.

3. In February 2010, the judges of the ICC established
Pensions Committee to study the consequences of 20@7
amendments to the Pension Scheme Regulations fgnand for
replacement judges. In its September 2010 memonanthe Judges’
Pensions Committee addressed the question of whethe
complainants’ pensions should be administered utier original
Pension Scheme Regulations or the amended Regdatithe
Committee took the view that the complainants’ jp@ms should be
governed by the original Pension Scheme RegulationSeptember
2010, the Committee Chairperson wrote to the Peesig pointing out
a number of matters that ought to have been camsglda relation to
the amendments to the Pension Scheme Regulationtharack of a
general investigation into these matters that mayehled to a
different conclusion. The Committee requested thatAssembly set
up “an appropriately qualified body to investigéte current judicial
pension arrangements, with a view to reportindieo[Assembly]”.
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4. On 5 October 2010, the Presidency sent copies ef th
Judges’ Pensions Committee’s September 2010 menharaand the
chairperson’s letter to the Assembly’'s Secretaridie Presidency
drew the Secretariat's attention to the Pension i@itiee’s views
regarding the pensions for the complainants andetemmendation
“that they are more appropriately governed by thegimal
scheme” and its request that the Assembly takes diepeview the
amendments. The Presidency asked that these matterscordance
with rule 11(2)(k) of the Assembly’s Rules of Prduee, be placed on
the agenda of the Assembly’s ninth session.

5. The record of the ninth session held in December020
shows receipt of the Presidency’s memorandum regarda
reconsideration of the pension regime for judges”,particular,
whether the pension benefits for the two complamame governed
by the original Pension Scheme Regulations or tmeended
Regulations and the “pension benefits for judgestetl after the sixth
session of the Assembly”. The Assembly decided thatdecision
adopting the amendments to the Pension Scheme &iegsl taken at
its sixth session should not be reopened and the isf the regime
that should apply to the complainants be referoeithé Committee on
Budget and Finance (CBF) for its opinion.

6. In April 2011, at its sixteenth session, the CBRsidered
the issue of the complainants’ pensions. The CBd efore it the
“Report of the Court on the applicability of therfter pension regime
to Judges Cotte and Nsereko”. The CBF observed ttietreport
set out legal principles applicable to the issud &m this regard
recalled that its mandate was limited to administeaand budgetary
questions. The CBF found that it was not in a jpmsito provide any
views on the legal basis of the argument presdmdtle Presidency.

7. The Pension Regulations for Judges were not on the
Assembly’'s agenda at its tenth session held in Dbee 2011.
However, the representative of Uganda raised th&emaf the
pension scheme and remarked that the judges’ regaesntained in

9
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their report had not been sufficiently addressedhay Assembly. In
January 2012, the Permanent Mission of the Repuflidganda to
the United Nations wrote to the President of thesehsbly. The
Permanent Mission noted that it had made sevemhats to raise the
pension issue, but no remedial action had beemtdkesquested that
the Bureau of the Assembly take urgent remediakones.

8. In March 2012, the President of the Assembly wiot¢he
Permanent Mission of the Republic of Uganda torimfohe latter of
the Bureau’s view that it did not have authorityeothe matter of the
complainants’ pensions. Rather, the Assembly haal rmbquisite
authority.

9. On 12 March 2012 the complainants lodged their daimizs
with the Tribunal. The complaint forms identifiebet date of the
impugned decision as 21 December 2011. Having detgathe pleas,
this can be taken to be a reference to a decigibmer express or
implied, taken by the Assembly at its tenth sessigain, having
regard to the pleas, this can be taken to be afieidhgecision of the
Assembly at that session not to continue its reidenation of the
guestion of whether the amended Pension Schemdd®egs should
apply to the complainants rather than the Regulatioriginally
adopted in 2004. However in their brief the commdaits refer to the
14 December 2007 decision of the Assembly to appdyamended
Regulations to them as the “impugned decision” #mel premise
that this is the impugned decision permeates mucthair pleas.
Indeed the principal relief sought by the complatsawas that this
“impugned decision” be quashed and that the Tribdeelare that the
2004 Pension Scheme Regulations governed the -ciovapts
pensions.

10. The ICC contends that the complainants lack standin
to bring the complaints, that the subject mattertted complaints
is beyond the Tribunal’'s jurisdiction as it doest rengage the
complainants’ terms of appointment, and that themaints are time-
barred.

10
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11. Turning first to the question of standing, the cdammants
submit that they meet the requirements of Arti¢Jeparagraph 5, of
the Tribunal's Statute. They note that in the IC@aHquarters
Agreement with the Kingdom of the Netherlands tgrent“officials of
the Court” is broadly defined and includes the pglghe Prosecutor,
the Deputy Prosecutors, the Registrar, the Depagid®ar and the
staff of the Court. They also point out that in thieadquarters
Agreement there is no attempt to distinguish tladf shembers from
other officials or the judges. Additionally, the@thas recognised the
Tribunal’s jurisdiction as required by Article Iharagraph 5, of the
Tribunal’s Statute and Staff Regulation 11.2 presithat the Tribunal
shall “hear and pass judgment upon applications fstaff members
alleging non-observance of their terms of appoimihe

12. The complainants acknowledge that the Staff Reiguiat
do not strictly apply to the judges. However, sirtbere are no
regulations applicable to the judges in relatiorthte terms of their
appointment, the Staff Regulations should, so themyue, apply to
them by analogy. Moreover, international civil serts must have the
right to have an alleged violation of the terms aodditions of their
employment adjudicated by a judicial body.

13. The Tribunal rejects the complainants’ assertidrstanding
by reference to the ICC Staff Regulations. It i$ dsputed that the
judges are “officials” of the ICC as stated in ti@C Headquarters
Agreement. However, the broad definition of “offits” does not
assist the complainants’ position in relation te taff Regulations.
Under the heading “Scope and Purpose” in the |GGl Regulations,
it is stated that “[flor the purpose of these Ragohs, the expression
‘staff member’ and ‘staff’ shall refer to all stafiembers of the Court
within the meaning of article 44 of the Rome Sw&tutArticle 44
deals only with matters in relation to staff of tH&C, such as, the
appointment of staff by the Prosecutor and the ®egi and the
standards and criteria governing the selectiortadf.dt also provides
for the drafting of Staff Regulations in relation the terms and
conditions of appointment of staff, their remuninatand dismissal. It
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is clear from a reading of Article 44 that it hag application to
the ICC judges. Indeed, in the Rome Statute, ar desinction is
drawn between the provisions applicable to the ggdand other ICC
personnel. As the Staff Regulations only refer staff members”,
they have no application to the judges.

14. However, the above observations do not mean teatGR
judges are without recourse for alleged violatiofighe terms and
conditions of their appointment.

15. Article II, paragraph 5, of the Tribunal's Statutdevantly
provides that the Tribunal is “competent to heamplaints alleging
non-observance, in substance or in form, of theagesf appointment
of officials [...] of any other international orgaatron [...]
recognizing [...] the jurisdiction of the Tribunal”.

16. As noted above, the ICC does not dispute that the
complainants are officials of the Court and thdtas recognised the
Tribunal’s jurisdiction. However, the ICC contentlsat since Staff
Regulation 11.2 limits access to the Tribunal t@ffstnembers, the
complainants do not have standing to bring thegmesomplaint.

17. In effect, the ICC is arguing that the judges anéhout
recourse for alleged violations of the terms andditns of their
appointment. This argument is rejected. The complas are officials
and their rights are not constrained by the StaffuWations. Their
right to access the Tribunal is conferred by thédmal's Statute
itself. However Article VII, paragraph 1, of theiflunal's Statute
provides that a complaint is not receivable unldss impugned
decision is a final decision and the complainaras‘lexhausted such
other means of resisting it as are open to him wutide applicable
Staff Regulations”.

18. The present circumstances are analogous to those in
Judgment 2732 where there was no means of inteedaéss for a
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staff member terminated during a probationary mkrior reasons

other than misconduct. The Tribunal held that ie #ibsence of
an internal means of redress, the decision to ter@miwas a final

decision and the staff member had direct recowrdbe Tribunal. As

the ICC Staff Regulations do not apply to the jiglgad there are no
other internal mechanisms available to challenge@sion taken in

relation to the terms and conditions of their appoent, the judges
will have direct recourse to the Tribunal providbdt the complaint is
otherwise receivable.

19. As to the subject matter of the complaint and thbuhal's
jurisdiction to consider the complaint, the ICC suits that since the
original Pension Scheme Regulations never formetgiethe terms
and conditions of the complainants’ appointmengytltannot now
claim non-observance of the terms of their appoémimIt is also
argued that the complainants accepted the terms canditions
of their appointment with full knowledge of the amdenents to
the pension regulations and cannot seek retroactiamges to the
terms of their appointment. These arguments doraise issues of
receivability. Rather, they are directed at theite@f the central issue
which the complaints seek to raise, that is, whetie original or the
amended Pension Scheme Regulations apply to thplamants. It is
settled that pension entitlement is a term of appwent and clearly
within the Tribunal’s jurisdiction.

20. Lastly, it remains to consider whether the compldm
time-barred. As noted above, under Article VII, ggraph 1, of the
Tribunal's Statute the impugned decision must binal decision;
Article VII, paragraph 2, requires a complaint ®filed within ninety
days of the natification of the impugned decisiorthe complainant;
and Article VII, paragraph 3, deals with the ciraiance where
a final decision has not been taken within sixtyysddrom the
notification of a claim, in which case the comptaiill be receivable
provided that it has been filed within ninety dafshe expiration of
the sixty days allowed for the taking of a decision
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21. The complainants submit that at its meeting in Dewer
2010, the Assembly agreed to reconsider whetheotiggnal or the
amended Pension Regulations applied to them. THestiBmitted its
opinion before the Assembly’s December 2011 sessiowever, no
decision was taken by the Assembly at that sessi®it. was unlikely
that the Assembly would take a decision within @asomable time, the
complaints were filed within the time limits preibed in Article VII,
paragraph 3, of the Statute.

22. The complainants take the position that by offlgiakeking
an opinion from the CBF, the Assembly indicated thavas seised of
the matter and unequivocally signalled its agred¢raad willingness
to consider the complainants’ matter. The complaimaake the
position that, consistent with the Tribunal's jprisdence in the
context of settlement discussion, “it is reasondblesay that the
[Assembly’s] decision from 2007 never became alfohecision for
the purposes of the time limits in Article VII(2f ¢he Tribunal's
Statute”.

23. Turning to the latter point, the complainants’ aelie on
the Tribunal's jurisprudence regarding the conseges that flow
from settlement discussions to show that the 208@istbn never
became a final decision is misplaced. That juridpnece deals with
the situation where a decision or a final decidias been taken and
the time has started to run for the purpose aidilan internal appeal
or a complaint with the Tribunal. As the Tribunakpained in
Judgment 2584, under 13, “[i]f an organisation tesi settlement
discussions or, even, participates in discussidribat kind, its duty
of good faith requires that, unless it expresshtest otherwise, it is
bound to treat those discussi@ssextending the time for the taking of
any further step” (emphasis added).

24. In the present case, the decision that the amertdnenthe

Pension Scheme Regulations applied to the compitsnveas taken in
December 2007. No steps were ever taken to challdrg decision
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before the Tribunal, or by any other means, withie relevant time
limit. Further, there is no evidence of any disausr invitation to

engage in a discussion prior to the expirationh& time limit for

bringing a challenge to the decision that couldilegved as extending
the time. In these circumstances, it is clear thdhout more, the
complainants’ attempt to challenge directly the &maber 2007
decision is time-barred. However, this does not grdmatter. It is
not suggested that the complaints were filed otiad insofar as they
concern an implied decision of the Assembly in Deiser 2011 and,
in particular, a decision not to complete its resideration of the
position of the complainants. It can reasonabljnferred that such an
implied decision was made. Thus there remains tsider whether,
in the circumstances, there was an obligation an ghrt of the
Assembly to take any further action in connectidgthuhe request for
reconsideration.

25. The 14 December 2007 decision of the Assembly
concerning the judges’ pension contained two disceéements. The
first was the decision to adopt amendments to esiBn Scheme
Regulations of general application. The second wadecision to
apply those amendments to the judges elected asdsaion of the
Assembly, namely the complainants.

26. These two elements remained a feature of the AdgEmb
decision-making in its session in December 201 tb be recalled
that the Assembly then dealt with a memorandum fiteenPresidency
dated 5 October 2010 which brought to the Asseraldytention the
views of the Judges’ Pensions Committee about)yfireshether the
old or new regime was more appropriate to govempgénsions of
the complainants and, secondly, whether the amem@dmmade
in December 2007 of general application should dgewed. The
Presidency requested the Assembly to consider timageers. In the
result, the Assembly decided in December 2010 #watp the second
matter, the decision to amend the Pension Schemeal&®m®ns would
not be reopened. However, as to the first matteniglv pension
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scheme should apply to the complainants) it didmake a decision
in relation to the request for reconsideration.hegt the Assembly
referred the question to the CBF for an opiniorug;mot only did the
Assembly not make a decision, it created an expentdhat the
position of the complainants might be addressethéuronce the
opinion sought had been given. As noted earliez, @BF did not
address the substantive issue on which its opwassought.

27. Accordingly, by the time the Assembly met in Decemb
2011, the request to reconsider whether the congoliés’ pension
entittements should be governed by the old or nelmeme had not
been resolved. It remained unresolved by the tineecomplainants
filed their complaints in this Tribunal in March 22

28. As the ICC points out in its pleas by reference to
Judgment 1528, under 12, a reply to a further rstguer
reconsideration is not a new decision setting afiea/ time limit for
appeal. However the present case is different. el'thexs been an
implied refusal by the Assembly to complete its sidaration of
whether the complainants’ pension entitlements lshbe governed
by the old or new pension scheme. The ICC, thrahghAssembly,
was under a duty to act in good faith towards toenmainants
and this required and continues to require the mbbeto complete
its reconsideration of the position of the compaits. This is
particularly so given that the Assembly sought pmion of the CBF
as a step in considering the Presidency’s 5 Oct2®Ed memorandum,
insofar as it concerned the position of the conm@lais. In the present
case the request for reconsideration raises an rtemgo and
fundamental question about judicial independenbe. question arises
in the following way.

29. According to Regulation 9(2) of the Regulations thg
Court, “[t]he term of office of a judge electedrplace a judge whose
term of office has not expired shall commence endéite of his or her
election”. One issue is whether this is the paintiine at which each
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of the complainants’ terms of appointment is to dseertained by
reference to subsisting applicable normative lefymluments and is
the point in time at which rights to all the emokmts of office vested
in the complainants. This issue raises the quedtfowhether the
pension rights of each complainant were derivedhat time, from

the original Pension Scheme Regulations promulgated2004

that were then the operative regulations. A furtissue is whether
Article 49 of the Rome Statute protected each caimpht in the
sense that their “salaries and allowances” estadalisat the time the
term of office commenced could not be reduced. &f®ither issue is
whether the expression “salaries and allowancegiriitle 49 should

be broadly construed (as including pension righésling regard to its
purpose of protecting the independence of the jaigic

Having regard to these issues, the final issuehstier, having
regard to Article 49 of the Rome Statute, the Addgroould lawfully
decide, as it did in its decision of 14 Decembef720that the
amended Pension Scheme Regulations applied toctmplainants.
As the complainants point out in their pleas, fundatal protections
of the type in Article 49 are a common feature iany democracies
with independent judiciaries. They exist to preseand protect the
independence of the judiciary, they do not exisbéoefit individual
judges, notwithstanding that they have this efféftcourse the facts
of this case may be thought to reveal or raiseclhnieal argument in
circumstances where the complainants either wereught to have
been aware that they were being elected as judgesadumstances
where their pension entittements would not be #iraesas those that
applied to then serving judges. However, that Edeethe point if, as
appears may well be the case, what is in issue gestion of
fundamental importance concerning the operatiom gfrovision of
the Rome Statute designed to maintain and presgudéeial
independence.

30. It is against this background that the complainasate

entitled to have the Assembly complete its recarsion of its
December 2007 decision. The most efficacious wagtaifig so is to
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require the ICC to take such steps as are necessagsubmit the
Presidency’s 5 October 2010 memorandum to the Aslyefar the
specific purpose of completing the reconsideratbrthe particular
position of the complainants. The complainants Hee some limited
success and are each entitled to an order for.dbafspears they have
represented themselves. Accordingly those costassessed in the
sum of 1,000 euros.

DECISION

For the above reasons,

1. The ICC shall take such steps as are necessamgstbmit the
Presidency’'s 5 October 2010 memorandum to the Asiseof
States Parties for the purpose referred to in denafion 30
above.

2. The ICC shall pay each of the complainants 1,000=by way
of costs.

3. All other claims are dismissed.

In witness of this judgment, adopted on 15 May 401
Mr Giuseppe Barbagallo, President of the Tribuivdg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, ls&ow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.
GIUSEPPEBARBAGALLO

DOLORESM. HANSEN
MICHAEL F. MOORE

DRAZEN PETROVIC
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