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Annex I

Report of the Credentials Committee”

Chairperson: Ms. Maja Mitrovic (Serbia and Montenegro)

1.  Atits Ist plenary meeting, on 6 September 2004, the Assembly of States Parties to the
Rome Statute of the International Criminal Court, in accordance with rule 25 of the Rules of
Procedure of the Assembly of States Parties, appointed a Credentials Committee for its third
session, consisting of the following States Parties: Benin, Fiji, France, Honduras, Ireland,
Paraguay, Serbia and Montenegro, Slovenia and Uganda.

2. For the third session of the Assembly of States Parties, the Credentials Committee held
meetings on 7, 8 and 9 September 2004.

3. At its meeting on 9 September 2004, the Committee had before it a memorandum by
the Secretariat dated 9 September 2004 concerning the credentials of representatives of
States Parties to the Rome Statute of the International Criminal Court to the third session of
the Assembly of States Parties. The Secretariat of the Assembly made a statement updating
the information contained therein.

4.  As noted in paragraph 1 of the memorandum and the statement relating thereto, formal
credentials of representatives to the third session of the Assembly of States Parties, in the
form required by rule 24 of the Rules of Procedure, had been received as of the time of the
meeting of the Credentials Committee from the following 58 States Parties:

Albania, Andorra, Australia, Austria, Barbados, Belgium, Benin, Bosnia and
Herzegovina, Brazil, Bulgaria, Burkina Faso, Cambodia, Canada, Colombia, Costa
Rica, Croatia, Cyprus, Democratic Republic of the Congo, Estonia, France, Georgia,
Greece, Guinea, Hungary, Iceland, Ireland, Italy, Jordan, Latvia, Liechtenstein,
Lithuania, Luxembourg, Mali, Malta, Namibia, Netherlands, New Zealand, Nigeria,
Norway, Peru, Poland, Republic of Korea, Romania, Samoa, San Marino, Serbia and
Montenegro, Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, Timor-
Leste, Trinidad and Tobago, Uganda, United Kingdom, United Republic of Tanzania
and Venezuela.

5. As noted in paragraph 2 of the memorandum and the statement relating thereto,
information concerning the appointment of the representatives of States Parties to the third
session of the Assembly of States Parties had been communicated to the Secretariat, as of the
time of the meeting of the Credentials Committee, by means of a cable or a telefax from the
Head of State or Government or the Minister for Foreign Affairs, by the following 25 States
Parties:

Afghanistan, Argentina, Bolivia, Central African Republic, Denmark, Djibouti,
Ecuador, Fiji, Finland, Gambia, Germany, Ghana, Honduras, Lesotho, Malawi,
Mongolia, Paraguay, Niger, Portugal, Saint Vincent and the Grenadines, Senegal, Sierra
Leone, The former Yugoslav Republic of Macedonia, Uruguay and Zambia.

6. The Chairperson recommended that the Committee accept the credentials of the
representatives of all States Parties mentioned in the Secretariat’s memorandum and the
statement relating thereto, on the understanding that formal credentials for representatives of
the States Parties referred to in paragraph 5 of the present report would be communicated to
the Secretariat as soon as possible.

" Previously issued as ICC-ASP/3/L.2.
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7.  On the proposal of the Chairperson, the Committee adopted the following draft
resolution:

“The Credentials Committee,

“Having examined the credentials of the representatives to the third session of the
Assembly of States Parties to the Rome Statute of the International Criminal Court
referred to in paragraphs 4 and 5 of the present report;

“Accepts the credentials of the representatives of the States Parties concerned.”
8. The draft resolution proposed by the Chairperson was adopted without a vote.

9.  The Chairperson then proposed that the Committee recommend to the Assembly of
States Parties the adoption of a draft resolution (see para. 11 below). The proposal was
adopted without a vote.

10. In the light of the foregoing, the present report is submitted to the Assembly of States
Parties.

Recommendation of the Credentials Committee

11.  The Credentials Committee recommends to the Assembly of States Parties to the Rome
Statute of the International Criminal Court the adoption of the following draft resolution:

“Credentials of representatives to the third session of the Assembly of States Parties
to the Rome Statute of the International Criminal Court

“The Assembly of States Parties to the Rome Statute of the International Criminal
Court,

“Having considered the report of the Credentials Committee and the recommendation
contained therein,

“Approves the report of the Credentials Committee.”
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Annex 11

Report of the inter-sessional meeting of the Special Working Group on
the Crime of Aggression, held at the Liechtenstein Institute on Self-
Determination, Woodrow Wilson School, at Princeton University, New
Jersey, United States, from 21 to 23 June 2004°
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A. Introduction

1. At the invitation of the Government of Liechtenstein, and after consultation within the
framework of the Assembly of States Parties, an inter-sessional meeting of the Special Working
Group on the Crime of Aggression was held at the Liechtenstein Institute on Self-Determination,
Woodrow Wilson School, at Princeton University, New Jersey, United States, from 21 to 23 June
2004. Invitations to participate in the meeting had been sent to all States who have signed the Final
Act of the Rome Conference as well as to some representatives of civil society. Ambassador
Christian Wenaweser (Liechtenstein) chaired the meeting.

2. The agenda for the meeting was based on the preliminary list of possible issues relating to the
crime of aggression contained in document PCNICC/2001/L.1/Rev.1. As a result of the discussions,
this list was revised in order to reflect progress made since the preliminary list of issues had been
drafted. The revised list of issues is included in the appendix.

3. The participants in the inter-sessional meeting expressed their appreciation to the
Governments of Liechtenstein, the Netherlands and Switzerland, which had provided financial
support for the meeting, as well as to the Liechtenstein Institute on Self-Determination at Princeton
University for providing an opportunity for an informal exchange of views and dialogue among the
participants and for its generous hospitality. The group expressed its hope that the Assembly of
States Parties, if possible, may make provision for other such meetings, with the necessary
arrangements in order to facilitate the debate in the different working languages of the Assembly.

4. The present document does not necessarily represent the views of the Governments of the
participants. It seeks to reflect conclusions and opinions regarding different issues on the crime of
aggression; it is understood that these issues would have to be reassessed in light of further work on
the crime of aggression. It is hoped that the material in the present document would facilitate the
work of the Special Working Group on the Crime of Aggression.

B. Summary of the proceedings
1. General comments

5. The point was made that the meetings of the Assembly of States Parties had not allocated
enough time as would have been desirable for the discussion of the issue of aggression. It was also
agreed that the inter-sessional meeting should seek to address technical aspects of aggression that
had not been addressed previously without necessarily going into the core issues where significant
progress was unlikely.

2. Jurisdiction ratione temporis (article 11)

6. The discussion focused on whether the Court should exercise jurisdiction over the crimes of
aggression committed after the Statute’s entry into force but before the adoption of a provision
regarding the definition of aggression and the means whereby the Court would exercise its
jurisdiction. Although article 11 did not deal specifically with such a situation, it was noted that
article 5, paragraph 2, did not exclude such a possibility.

7. On the other had, some delegations were of the view that the existing provisions of the
Statute, particularly article 5, paragraph 2, were clear enough to preclude the exercise of the Court’s
jurisdiction over the crime of aggression until such time as an agreement on the definition and the
exercise of jurisdiction was attained. It was emphasized that strict adherence to the principle of
legality was crucial and that therefore no criminalization could take place in the absence of a
specific provision on the definition of aggression and the respective elements of crimes.
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Furthermore, even if a State were to refer a case to the Court, article 5, paragraph 2, would preclude
the Court from exercising its jurisdiction.

8. Nonetheless, the point was also made that additional clarity could be useful and that an
explicit provision precluding a retroactive application of the Statute was preferable. It was observed
that article 11, paragraph 1, had been included precisely in order to eliminate any ambiguity about
retroactivity and that article 5, paragraph 2, was linked with article 11. Other relevant provisions to
be borne in mind included articles 12, paragraph 3, article 13, paragraph (b), article 24 and article
126.

Conclusions
9. There was agreement that:

e The provision on aggression to be adopted would be prospective in nature and not have
any retroactive effect;

e The points raised merited being reconsidered once agreement on the substantive items
was reached;

e There was no objection to specifying that the provisions on aggression would not have
retroactive effect;

e The placement of the clarification could be dealt with in the aggression provision itself
and cross-reference could be made to relevant articles, such as articles 11 and 20.

3. The incorporation and placement of the provisions on aggression in the Statute

10. At the outset, different views were expressed regarding the placement of the provision
defining aggression and the provision setting out the conditions whereby the Court could exercise
its jurisdiction.

11.  The following options were mentioned for such placement:
(a) Integrating the new provisions into the existing text by:

e Inserting as much as feasible into article 5, paragraph 2, or other existing provisions;
this would avoid complications arising from the need to renumber articles; in
addition, the inter-relationship of the different elements of the provisions on
aggression would best be preserved by maintaining them together;

e Inserting a new article 8 bis containing the provisions on aggression; the provision on
definition could also include some principles of criminal law;

e Merging articles 9 and 10 so as to allow for such an insertion with minimum
disruption to the numbering of the rest of the articles; nonetheless, some opinions
were made against such merger since the issues dealt with by those articles were of a
different nature and therefore should remain as distinct provisions;

e Including a reference in article 9 to the elements of crimes for aggression; the
conditions for exercising the jurisdiction could be contained in a new paragraph to be
inserted in article 12 or in article 5, paragraph 2;

(b) Inserting the new provisions as an annex to the Statute, though they would constitute an
integral part of the Statute itself, along the lines of the Charter of the United Nations and
the Statute of the International Court of Justice;

(c) Having the new provisions as a stand-alone protocol containing the new provisions. This

option received limited support and it was pointed out that it raised problems regarding
its entry into force.
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12.  Attention was also drawn to the fact that it was important that the time frame for the entry
into force of the provisions on the definition of aggression and the conditions for the exercise of the
Court’s jurisdiction should be the same for a particular State; in this connection, reference was
made to article 121, paragraphs 4 and 5.

13.  The point was raised as to whether the provisions on aggression contemplated in article 5,
paragraph 2, would be applicable to all States Parties once the requirements of article 121,
paragraph 4, had been met or whether States could “opt out” of such amendments in accordance
with article 121, paragraph 5. In this connection, mention was made of the need to avoid differential
treatment of the different crimes under the jurisdiction of the Court listed in article 5, paragraph 1.

14.  Furthermore, the point was made that article 5, paragraph 2, did not use the term
“amendment”, thus raising the possibility that the incorporation of the outstanding provisions on
aggression did not amount to an amendment per se, but would constitute completion of a process
started in Rome.

15. It was stated that there was no clear guidance on the matter from the literal language and that
the preparatory work did not prove useful since article 5, paragraph 2, had emerged in the final
phase of the Rome Conference, after work on the Final Clauses had been concluded.

16.  Furthermore, it was pointed out that another complication could arise with regard to a State
that became a party after the entry into force of the pending provisions on the exercise of
jurisdiction over aggression. In such a case, it would seem that the State in question would become
a party to the amended Statute. Some delegations were of the view that article 40, paragraph 5, of
the Vienna Convention on the Law of Treaties raised the possibility that in such situation a State
had a choice on acceptance of the amendments.

17.  Divergent views were expressed regarding the applicability to a State of any novel provisions
adopted with respect to aggression. On the one hand, several delegations felt that article 121,
paragraph 5, would apply, thus requiring a State’s acceptance of an amendment to article 5; this
would be the same approach as required for amendments to articles 6, 7 and 8. It was stated that this
had always been the understanding of States, since article 121, paragraph 5, had been drafted with
the issue of aggression in mind. However, it was also noted that such an understanding had been
appropriate when the provision was drafted only because at such time aggression had not yet been
included among the crimes over which the Court had jurisdiction.

18.  However, there was also a different view which posited that amendments to the Statute
relating to the crime of aggression were subject to article 121, paragraph 4. According to this
approach the amendments would be legally binding on all State Parties once the requisite number of
ratifications or acceptances of the amendments had been received; no State Party could “opt out” of
the amendments without withdrawing from the Statute in accordance with article 121, paragraph 6.
The proponents of this view emphasized in particular that the crime of aggression needed to be
treated in the same manner as the other crimes since this had been the intention when it was
included in the Statute.

Conclusions

e A strong preference was voiced for integration in the Statute of the definition of
aggression and the conditions for exercising the Court’s jurisdiction over the crime, thus
dispensing with the notion of having a separate instrument for that purpose.

e [t was also agreed that only indispensable minimal modifications should be made to the
Statute. Article 5, paragraph 2, would ultimately be deleted once those changes were
made.
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e In connection with those modifications to the Statute, two distinct possibilities were
suggested: the provisions could either stand on their own within the Statute or they could
be split and integrated into different provisions of the existing text.

19. There was, however, no agreement as to whether a State could “opt out” of the Court’s
jurisdiction over the crime of aggression; the views on this point were contingent upon the
applicability of either paragraph 4 or paragraph 5 of article 121 to any new provisions on
aggression.

4. Complementarity and admissibility with regard to the crime of aggression

20. The question had been raised regarding the applicability of the provisions of the Statute on
complementarity to the crime of aggression and the possible need to modify them or to add new
provisions.

21. There was general agreement that no problems seemed to arise from the current provisions
being applicable to the crime of aggression.

22. It was emphasized that the issue of complementarity and admissibility was closely related to
the definition of aggression and the role of the Security Council. In this connection, it was noted
that only some States had national legislation criminalizing aggression. With regard to the role of
the Security Council, the point was raised as to whether a State could look into a case when the
Council was dealing with it.

23. It was stated that the crime of aggression was different from the other crimes under the
Court’s jurisdiction since it might require a prior determination by the Security Council that
aggression had taken place; such a decision however would not be needed for the application of
national legislation on aggression. Other delegations expressed the view that national legislation
should be consistent with applicable international law.

24. A view was expressed that should a prior determination of an act of aggression be deemed
necessary, it would then be up to the Court to decide on the responsibility of individuals for the
crime.

25. A point was also made drawing attention to the possibility that some of the provisions of the
Statute might be interpreted to give jurisdiction to the Court in situations in which a “victorious”
State would prosecute individuals without due regard to their rights; another situation could arise
when a “victim” State did not prosecute individuals out of fear of the aggressor State. Among the
provisions that could be read from this perspective were article 17, paragraph 2(c), and article 53,
paragraph 1(c). In addition, the view was expressed that the Court had never been conceived and
should not be considered as a court of appeals for national decisions.

26. Nonetheless, it was stated that these concerns could be addressed through interpretation of the
provisions of the Statute and therefore no amendments would be required.

Conclusions
27.  There was agreement that:
e Articles 17, 18 and 19 were applicable in their current wording and the points raised

merited being revisited once agreement had been reached on the definition of aggression
and the conditions for exercise of the Court’s jurisdiction.
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5. Ne bis in idem with regard to the crime of aggression

28. In relation to article 20, the question was raised as to whether a person convicted or acquitted
by the Court with regard to war crimes, crimes against humanity or genocide could subsequently be
tried by the Court for the crime of aggression. Furthermore, a similar query was posed regarding the
possibility of the Court convicting or acquitting a person for the crime of aggression and at a later
point in time trying the same individual for war crimes, crimes against humanity or genocide.

29. The issue of how to incorporate the crime of aggression into article 20, paragraph 3, was also
raised, since it currently refers only to conduct proscribed under articles 6, 7 and 8.

30. The point was made that the meaning of “conduct” in the phrase “conduct which formed the
basis of crimes” contained in article 20, paragraph 1, was broader than the meaning given to the
same word in other parts of the Statute, since in this case it seemed to include both the mens rea and
the actus reus. It was also construed as referring to conduct which can be qualified as a crime, not
as conduct enabling commission of a crime.

31. During the discussion, it was noted that paragraphs 2 and 3 of article 20 had to be understood
in the context of complementarity and admissibility. The difference in wording between paragraphs
1 and 3 (“conduct”) and paragraph 2 (“crime”) was noted. Unless the conditions set out in article
20, paragraph 3(a) or (b), were met, the Court was precluded from trying an individual for conduct
that a national court had previously prosecuted. However, an individual tried for a crime by the
Court could be tried for a different crime, even if based on similar facts, at the national level.

32. A view was expressed that article 20, paragraph 3(b), could also be read from the perspective
of a victorious power imposing its particular form of justice, possibly to the detriment of the rights
of the accused.

33.  Nonetheless, it was noted that the crime of aggression in the context of ne bis in idem was not
unique vis-a-vis the other crimes falling under the Court’s jurisdiction and that it was preferable to
leave the matter for judicial interpretation, on a case-by-case basis, which would take into account
the respective elements of the crime.

Conclusions
34.  There was agreement that:

e The current provisions were adequate;

e Some of the points raised in discussion with regard to the interpretation of article 20
merited being revisited, but they were not specific to the crime of aggression;

® Once an agreement was reached on the provisions related to the crime of aggression,
reference to the relevant provision should be incorporated in the chapeau of article 20,
paragraph 3.

6. General principles of criminal law

35.  The discussion focused on the content of paragraph 3 of the discussion paper proposed by the
coordinator in July 2002, which had suggested excluding article 25 (Individual criminal
responsibility), paragraph 3, article 28 (Responsibility of commanders and other superiors) and
article 33 (Superior orders and prescription of law) of the Statute from being applicable to the crime
of aggression, since they were not deemed to fit with the preliminary definition of the crime
contained in paragraph 1 therein. While article 25 was excluded due to the perceived overlap with

* See document PCNICC/2002/WGCA/RT.1/Rev.2.

346



ICC-ASP/3/25

paragraph 1 of the coordinator’s paper, articles 28 and 33 were excluded due to the fact that the
crime of aggression was a leadership crime.

36. The general view was expressed that the general principles of criminal law should be
applicable to all crimes unless there were specific reasons for not doing so.

Article 25, paragraph 3

37. One of the arguments made for excluding article 25, paragraph 3, was that by doing so, the
ordinary soldiers could not be held liable for aiding or abetting the crime. It was noted that article
25, paragraph 3 deals with accomplice liability, a subject matter incompatible with the leadership
role required by the preliminary definition of aggression which refers to ordering or participating
actively in an act of aggression. In this regard, it was stated that article 25, paragraph 3(a) to (d),
should be excluded from being applicable to the crime of aggression. The concern was expressed
that application of article 25, paragraph 3, might thus dilute the character of the crime as a
leadership crime.

38.  Others felt that the application of article 25, paragraph 3, to the crime of aggression was
important. Specific reference was made to subparagraph (f), which deals with the concept of
attempt. In this connection, it was noted that the difference between the concept of attempt, as
contained in article 25, paragraph 3(f), and the concept of initiation, found in the preliminary
definition, justified retention of the former. Mention was also made of the need to analyse whether
the act had not been fully executed voluntarily or whether external factors had impeded completion
of the crime. Furthermore, it was noted that liability for attempts to commit the other crimes under
the Court’s jurisdiction was already contemplated in article 25, paragraph 3(b), (c) and (d), and that
aggression was an even graver crime than the others.

39.  Others argued that a crime of aggression only existed when the act of aggression had in fact
been carried out and therefore a mere attempt would not be covered by the preliminary definition.
Consequently, should a prior determination of an act of aggression be deemed necessary an attempt
to commit a crime would not be possible.

40. In addition, regarding the concept of attempt, mention was made of the need to differentiate
between the collective act, where certain thresholds had to be established, and the individual act.
For example, would massing troops on the border amount to an attempt or would they have to cross
the border first. Although the preliminary definition required completion of the act, customary
international law did not seem to have the same constraints. In relation to the individual act, it was
not deemed advisable to cover attempts to order the commission of the crime of aggression.

41. A preference was expressed for dealing exhaustively with all the issues related to aggression
in the definition, making it unnecessary to refer to the applicability of article 25, paragraph 3; the
preliminary definition would thus reflect all the elements of the crime.

42.  According to another view, aggression should not have a differential treatment in relation to
the other crimes under the Court’s jurisdiction and caution was urged on adding or extracting
anything from the preliminary definition.

43. In this connection, it was noted that an analysis of the differences between the content of
article 25, paragraph 3, and the preliminary definition would prove most useful in determining
which elements of the former should be excluded. Such an analysis would also have to determine
whether any differences were covered by customary international law.

44. The view was expressed that by retaining the applicability of article 25, paragraph 3(d),

persons without direct control over the action of a State but who could still play a major role in
carrying out an act of aggression, such as members of the intelligence community, could be held
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criminally responsible for the crime of aggression. This was an issue that perhaps might be best left
for the judges to decide.

45. The view was also expressed that article 25, paragraph 3(a), should be retained to preserve
the logical structure of the crime and to cover the leadership group.

46. However, others supported the view that article 25, paragraph 3, was applicable to the crime
of aggression. It was noted that this had indeed been an understanding, which explained why
complicity had not been included in one of the earlier proposals on the crime.

47. It was noted that by excluding the applicability of article 25, paragraph 3 there was the
ensuing risk of not covering cases of joint exercise of leadership, such as that covered in
subparagraph (d). In this respect, attention was drawn to the fact that other crimes under the Statute
also entailed leadership and yet the provision in question was deemed applicable to those crimes;
hence there was no rationale for following a diverse approach only with regard to the crime of
aggression.

48. Nonetheless, the point was made that the crime of aggression was different from the other
crimes because the preliminary definition included elements such as the reference to “intentionally
and knowingly” or the issue of participation, which were already covered in the general principles;
another unique feature was its leadership trait, though it remained to be determined whether the
leadership could be limited to one person or to the upper echelons of the chain of command.

49. In this connection, it was also suggested that all persons in a position to exert decisive
influence over the policies of the State should be held criminally responsible, so that political,
social, business and spiritual leaders could be included within the leadership group. The point was
made that the preliminary definition had been crafted in a manner broad enough to encompass most
influential leaders. However, another view held that responsibility for the crime of aggression
should be understood to be rather restrictive, basically limited to political leaders, excluding for
example advisers who clearly would lack any effective control over the actions of a State.

50.  In this connection, the responsibility for the crime of aggression could be limited to the upper
hierarchy in the definition itself, thus avoiding the need to exclude the applicability of article 25,
paragraph 3.

51.  One of the suggestions formulated was to avoid the current situation posed by the preliminary
definition which included both the definition of the crime of aggression and the elements of the
crime; having two distinct provisions would provide the requisite clarity as to which individuals
could be held criminally responsible.

52.  As an alternative to mere exclusion or non-exclusion of applicability of article 25, paragraph
3, a third option was identified. This was to affirm that aggression was a “leadership crime”, while
still retaining the application of the broader types of individual criminal responsibility enumerated
in article 25 by way of a new paragraph 3 bis which would read:

“3 bis

Notwithstanding paragraph 3 above, a person shall be criminally
responsible and liable for punishment for a crime of aggression within the
jurisdiction of the Court if that person, being a person in a position effectively to

exercise control over or to direct the political or military action of a State:

[Replicate paragraph 3(a) to (f)]”
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Conclusions
53. (a) There was agreement:

e That aggression was a crime characterized by being committed by those in a position of
leadership;

e That there was a broad overlap of article 25, paragraph 3, with the proposed definition of
the coordinator,” Nonetheless, different conclusions were derived as to what should be
done as a result:

o Exclude article 25, paragraph 3, from being applicable to the crime of aggression, or
o Retain article 25, paragraph 3, as applicable to the crime of aggression, either in its
entirety or partially;

(b) There was disagreement on whether or not an attempt to commit the crime of aggression
should be covered and was in fact possible.

(c) Alternatively, it was suggested that the issue should be clarified by incorporating new
language in article 25 itself.

Article 28

54. The view was expressed that this article might be applicable to the crime of aggression
because in some limited borderline situations a second-level commander might be the one assuming
the leadership role not fully exercised by his/her hierarchical senior. In this connection, the
importance of retaining the word “actively” in the definition was emphasized so as to exclude mere
figureheads from taking all the responsibility, although some expressed a concern about the use of
the word “actively” as it might be read to exclude situations similar to those envisaged in article 28
where a person in effective control allowed, by his/her omission, an act of aggression to be
perpetrated. However, the prevailing view deemed article 28 to be inapplicable to the crime of
aggression and that reference to it in paragraph 3 of the coordinator’s paper should thus be
maintained.

Article 30

55. It was stated that the use of the words “intentionally and knowingly” in the preliminary
definition seemed to be a superfluous repetition of what was already contained in article 30 and that
such wording might convey the erroneous impression that a specific intent was required for the
crime of aggression. Although some favoured the deletion of the phrase, it was also noted that
reference to intention was made several times in article 8 on war crimes. It was understood that the
phrase could be deleted from the definition.

Conclusion

56. The words “intentionally and knowingly” could be deleted from the preliminary definition
once agreement thereon had been reached.

Article 31

57. It was concluded that the discussion indicated that there was no particular difficulty posed by
its application to the crime of aggression.

" See paragraph 1 of document PCNICC/2002/WGCA/RT.1/Rev.2.
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Article 33

58. It was noted that, with regard to the crime of aggression, different academic views existed as
to whether this provision would permit relying on superior orders as a defence or whether it would
actually exclude such a possibility. It was recalled that in many cases superiors were also
simultaneously subordinated to other individuals and that this fact had to be borne in mind in the
discussion. The point was also made that should a prior determination of an act of aggression by a
third party such as the Security Council or the International Court of Justice be deemed necessary, it
would not be feasible to foresee such a determination and consequently an act of aggression could
not be “ordered”.

59. Some considered that article 33 was not suitable for the crime of aggression, particularly
because its applicability could dilute the fundamental responsibility of the political leadership;
according to this view, it was clear that military commanders could not be placed in a situation of
casting doubt on the orders received from the political leadership since this could undermine the
chain of command. A military commander in a position to effectively exercise control would,
however, already be covered by the definition. On the other hand, it was also felt that high-ranking
military commanders were indeed in a position to form their own opinions of a complex situation
and that it was therefore preferable to allow the judges to analyse their responsibility in a given
case; article 32 on mistake of fact or law would be relevant in some situations.

60. Nonetheless, the view was also expressed that article 33 merited retention in order to
emphasize the individual responsibility of persons in leadership roles; by excluding its applicability
an argument could be made that the individual was simply following superior orders.

61. As an alternative to the exclusion of article 33, it was suggested that the crime of aggression
could be incorporated in paragraph 2 of article 33; nonetheless, some doubts were expressed about
this insertion. It was pointed out that a direct order to “commit aggression” or any other crimes
envisaged under article 33, paragraph 2, would rarely be given in practice. However, the view was
also expressed that an order which might amount to an act of aggression might not necessarily be
“manifestly unlawful” as required under article 33, paragraph 2.

62. It was noted that the meaning of a redrafted article 33, paragraph 2, would not seem to be the
same as the phrase “flagrant violation of the Charter of the United Nations” contained in the
preliminary definition. It was therefore suggested that the issues discussed be taken up within the
definition itself.

Conclusion

63. There was agreement that further consideration was required in light of the divergent views
regarding the applicability of article 33 to the crime of aggression.

Overall conclusions on the general principles of criminal law

64. There was agreement that article 25, paragraph 3, and articles 28, 30 and 33 needed to be
revisited at a later stage, while the other provisions contained in Part 3 of the Statute warranted no
further discussion.
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Appendix

List of issues relating to the crime of aggression

The following is a checklist of issues to be addressed in developing proposals for a provision
on aggression in accordance with article 5, paragraph 2, of the Rome Statute and resolution F,
paragraph 7, adopted by the United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court.

N.B. This non-exhaustive list is intended to facilitate a thematic discussion of possible issues,
most of which are closely interrelated. The list is based on the preliminary list of issues contained in
document PCNICC/2001/L.1/Rev.1, which was revised by the inter-sessional meeting held at the
Liechtenstein Institute on Self-Determination at Princeton University from 21 to 23 June 2004.

L. Issues relating to the Rome Statute

Definition

¢ Conditions under which the Court shall exercise jurisdiction

¢ Consistency with the relevant provisions of the Charter of the United Nations

e Complementarity and admissibility

® Ne bis in idem

The latter two issues were discussed and there was agreement that they posed no particular
problems at this point. There was also an understanding that they should both be revisited in the
light of an agreed definition of the crime of aggression and the conditions under which the Court
would exercise its jurisdiction over the crime.

e General principles of criminal law

The following articles from Part 3 of the Statute need to be looked at anew in the light of an

agreed definition of the crime of aggression and the conditions under which the Court shall exercise
jurisdiction over the crime of aggression:

(i) Individual criminal responsibility (art. 25)

(ii) Responsibility of commanders and other superiors (art. 28)
(iii) Mental element (art. 30)

(iv) Superior orders and prescription of law (art. 33)

¢ Investigation and prosecution

Consider the provisions concerning the investigation and prosecution of crimes with respect
to the crime of aggression (e.g. initiation of an investigation (art. 53)).

e National security information

Consider the provisions concerning the protection of national security information in relation
to the crime of aggression (art. 57 (3) (c), art. 72, art. 93 (4) and art. 99 (5)).
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¢ International cooperation and judicial assistance

These provisions may require further consideration depending upon the applicability of the

principle of complementarity to the crime of aggression.

I1.

I11.
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¢ Final clauses
Art. 121 in particular needs to be revisited.
Possible issues relating to the Elements of Crimes

e The elements of the crime of aggression are provided for in resolution F rather than in
article 9 of the Rome Statute.

e Consider the structure and general provisions of the elements of the other crimes
prepared pursuant to article 9 of the Rome Statute to ensure consistency.

e Adoption of the Elements of Crimes by the Assembly of States Parties or by the Review
Conference.

Possible issues relating to the Rules of Procedure and Evidence
e Review the final text of the Rules of Procedure and Evidence prepared by the Preparatory

Commission to determine whether there are provisions that require consideration in
relation to the definition of the crime of aggression.
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Annex 111

Statement of the representative of the host country at the 1** meeting of
the Assembly, on 6 September 2004

1. Thank you for giving me, as representative of the host country, the opportunity to inform the
Assembly of State Parties about the progress made in the host country in establishing the
International Criminal Court.

2. Last year, on 8 September 2003, when I addressed the Assembly, I started my statement by
recalling that in July 2002, when the Court started operating, there was neither an agreed budget nor
staff to implement policies. Now, two years after the Court’s birth, the Court has been seized with
two referrals, the Prosecutor is investigating other cases, the Court has a multimillion budget and
has hired some 300 staff, from all over the world.

3. The Assembly of States Parties has moved its venue from New York (formerly New
Amsterdam) to The Hague, and I see many new delegates in the room. The International Criminal
Court old hands are gradually fading away, although fortunately quite a few of them now work for
the Court. Given these developments, I would appreciate it if you allow me once again to briefly set
out all the measures taken by the host country until today in support of setting up the International
Criminal Court - a new organization that is without precedent - and of making the Court fully
operational. First, I would like to deal with the interim premises of the Court. Then, I would like to
touch upon the permanent premises of the Court, and finally I would like to share with you the
latest developments in the Headquarters agreement between the International Criminal Court and
the host country.

On the interim premises of the Court

4. The host country has provided the Court with modern interim premises with a potential
capacity of some 900 workstations, and has redesigned and renovated the premises according to
Dutch standards and the Court’s requirements. According to the host country bid, the premises for
the Court are provided free of rent until 1 July 2012. To facilitate the smooth start of the Court, the
Netherlands has also donated 100 workstations, fully equipped, including desktop computers, and
ICT network systems for all the offices of the Court.

5. In close cooperation between Dutch and Court security experts, a sophisticated external and
internal security system for the office building of the Court has been designed and installed. Tailor-
made security arrangements have also been put in place, in order to cope adequately with different
situations of insecurity, affecting the Court in general, its premises and individuals, as the case may
be. Recently, special and detailed arrangements have been made to cope with high-profile events in
and around the premises of the Court. Arrangements have been made to provide the Court’s security
services with shooting-range facilities for training purposes.

6. Parking facilities, including arrangements for disabled people, have been made available a
few minutes walk away from the Court’s headquarters.

7. A specially designed pre-trial chamber, also to be used as a multifunctional meeting room,
has been constructed and handed over to the Court. The construction of a large turnkey courtroom is
planned to be handed over in some months from now. This includes provision for a second large
courtroom, to be decided by the Assembly of States Parties as elaborated in the draft budget for
2005. The design for the large courtroom includes holding cells.
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8. The host country also provides for media facilities: hot desks; a press conference room; a
press gallery next to the courtroom; and a satellite van site, opposite the Court building.

9. The Court and the host country have defined detention requirements for the short, medium
and long term. On the basis of these requirements, Netherlands prison agencies will construct cells,
taking into account the specifications of the Court and its budgetary requirements, as laid down in
the budget of the Court for the first financial period.

On the new building for the International Criminal Court

10.  As you may recall, over the past period, right from the start of the International Criminal
Court in July 2002, members of my team and consultants from the Government Buildings Agency
and from the Bureau of the State architect developed a detailed brief for the construction of the
permanent premises of the Court. Obviously, this brief was drafted by us to help the Court, and the
States Parties for that matter, to jump-start their discussions on this tremendously complicated issue.
As from the beginning of this year, the Court is in the process of reviewing the draft brief, in
dialogue with experts from my team. This thorough review will allow the management of the Court
to decide on the basic infrastructural requirements for the Court, and submit them to the Assembly
of States Parties for approval. It is my sincere hope, that the Court will be able to complete its
review before the end of this year and submit its requirements to the Assembly for approval in
2005. I suggested to the Committee on Budget and Finance that, at the request and for the sake of
the Assembly, the Committee should consider the draft brief as a matter of priority, and prepare a
proposal for the Assembly meeting in 2005.

11. Last year, you may recall, I expressed the hope that with host country’s assistance, the
competitive bidding procedure for the international architects’ competition could take place in 2004.
Obviously, in the absence of an approved brief, the competitive bidding procedure has been
postponed for the time being. If the Assembly were in a position to express itself on the brief next
year, which I sincerely hope, and make a recommendation, then the architects competition could
take place in 2006. The host country will prepare a document with the outlines of a procedure for
the architects competition, for approval by the Assembly at its meeting of, hopefully also 2005.

12. On a final note, the Assembly also needs to consider the issue of the financing of the
construction of the permanent premises of the Court. The host country is willing to prepare, in close
cooperation with the Court, a document with alternative financing options, to be submitted to the
President of the Assembly for its consideration and decision in 2005.

On the Headquarters agreement between the Court and The Netherlands

13.  The negotiations on a draft for a definitive headquarters agreement between the Court’s
experts and my staff have been very fruitful recently; they are in a final stage. At the moment we
are working on the last articles of the agreement and we expect to finalize the draft soon. In order to
ratify the agreement, the text, as agreed by the Court and my negotiating team, will be presented to
the Assembly of States Parties and subsequently to the Netherlands Parliament for approval. It will
be in the Court’s interest to have the agreement ratified as soon as possible. The Netherlands
Parliament will need approximately one year for its ratification procedure. If the Assembly so
wishes, the host country is ready to explore with the Court ways and means to promote approval by
the Assembly as soon as possible.

14.  To conclude, last but not least, as I see it, the businesslike and fruitful relationship between
the host country and the Court officials (the President, the Vice Presidents, the Judges, the
Prosecutor and the Registrar) go hand in hand with trust and friendship. We are working shoulder to
shoulder. What more could one wish in setting up a new institution, and making it work? It is a
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privilege for the Netherlands to work with you, Mr. President, and to be guided by your excellent
leadership. For the busy days to come we wish you every success and wisdom.
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Provisional Agenda
Annotated list of items included in the provisional agenda
Draft Programme Budget for 2005

Background Paper Prepared by the Registrar on the
Establishment of an ICC Staff Pension Committee

Financial Statements for the period 1 September 2002 to
31 December 2003

Victims Trust Fund financial statements for the period
1 September 2002 to 31 December 2003

Establishment of a New York Liaison Office for the International
Criminal Court and the Secretariat of the Assembly of States
Parties

Overview of the efforts of the Registrar in relation to the defence,
the legal participation of victims, and the consultation process
followed

Election of the Deputy Prosecutor of the International Criminal
Court - Note by the Secretariat

Election of members of the Committee on Budget and Finance —
Note by the Secretariat

Report on the activities of the Court

Proposal for a draft Code of Professional Conduct for counsel
before the International Criminal Court

Proposal for a draft Code of Professional Conduct for counsel
before the International Criminal Court

Proposal regarding conditions of service and compensation of
judges and elected officials

Report on the establishment of a staff representative body,
disciplinary = measures, appeals and amendments and
implementation of the staff rules

Report to the Assembly of States Parties on the activities and
projects of the Board of Directors of the Trust Fund for Victims
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Corrigendum

Report to the Assembly of States Parties on the activities and
projects of the Board of Directors of the Trust Fund for Victims,
2003-2004

Report on the negotiated Draft Relationship Agreement between
the International Criminal Court and the United Nations

Report to the Assembly of States Parties on options for ensuring
adequate defence counsel for accused persons

Report to the Assembly of States Parties regarding discussions
on the permanent premises of the Court

Report of the Committee on Budget and Finance on the work of
its third session

Corrigendum

Addendum

Addendum

Proposal by the Court of a supplementary item to the agenda: tax
reimbursement of staff and officials of the International Criminal

Court

Proposal by the Court of a supplementary item to the agenda:
protection of the name of the International Criminal Court

Report on participation of and reparations to victims

Report of the Committee on Budget and Finance on the work of
its second session

Report to the Assembly of States Parties concerning consultants

Proposal on the election of a President of the Assembly as well
as on the future composition of the Bureau

Draft resolution proposed by the Bureau: Negotiated Draft
Relationship Agreement between the International Criminal
Court and the United Nations

Report of the Credentials Committee

Draft resolution proposed by the Bureau: Amendment to rule 29
of the Rules of procedure of the Assembly of States Parties

Draft resolution submitted by the Bureau: Strengthening the
International Criminal Court and the Assembly of States Parties

Draft resolution proposed by the United Kingdom: Intensifying
dialogue between the Assembly of States Parties and the Court
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Corrigendum
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